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MONDAY, JULY 13, 1953 


Untrep States SENATE, 
ComMirree ON BANKING AND CURRENCY, 
Washington, D.C. 

The committee met, pursuant to notice, at 10 a. m., in room 301, 
Senate Office Building, Senator Homer E. Capehart (chairman) pre- 
siding. 

Present: Senators Capehart, Bricker, Payne, Goldwater, and 
Frear. 

The Cuarrman. The committee will please come to order. 

We have this morning as witnesses the Honorable George M. 
Humphrey, Secretary of the Treasury, and the Honorable Sinclair 
Weeks, Secretary of Commerce, and the Honorable Kenton R. 
Cravens, Administrator of the Reconstruction Finance Corporation, 
and Mr. Craig R. Sheaffer, the Assistant Secretary of Commerce. 

I would suggest if you gentlemen would come up here to this front 
table, we will discuss this matter as informally as we can. 


STATEMENTS OF GEORGE M. HUMPHREY, SECRETARY OF THE 
TREASURY; SINCLAIR WEEKS, SECRETARY OF COMMERCE; 
CRAIG R. SHEAFFER, ASSISTANT SECRETARY OF COMMERCE; 
AND KENTON R. CRAVENS, ADMINISTRATOR, RECONSTRUCTION 
FINANCE CORPORATION 


Secretary Humpurey. Mr. Chairman, I have a statement that I 
will be glad to make. 

The CuarrMan. Yes, I was going to ask if you had a statement. 
Why do you not, then, proceed in your own way to read your state- 
ment and then maybe the committee will have a number of questions. 

Secretary Humpurey. It is a very short statement, but it will state 
our position. 

The Cuairman. It is a privilege to listen to a short statement. 

Secretary Humpnrey. Mr. Chairman and members of the commit- 
tee, I favor the creation of a small-business agency which would, 
among other things, make financial assistance available to small 
business. 

This financial assistance is necessary because under present condi- 
tions there are cases in which there is a need for a type of credit that 
is not available through normal lending channels. It would not be 
the purpose of the agency to make assistance available in competition 
with private lenders. Rather, it should support and supplement the 
assistance other lenders are prepared to provide thus filling the credit 
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gap which should be filled under present conditions. The new agency 
should also have the author ity to make disaster loans such as those 
the Reconstruction Finance Corporation now makes. 

The amount of financial assistance made available to any one bor- 
rower should be limited. As far as possible the new agency should 
not make direct loans, but should participate with private lending 
agencies, preferably on a deferred basis. 

Because the lending activities of the new agency must be consistent 
with the other credit and fiscal policies of the Government, the Secre- 
tary of the Treasury should be a member of a board which would 
fix lending policies to guide the agency in making financial assistance 
available. 

I believe it is desirable for the new agency to supplant both the 
Reconstruction Finance Corporation and the Small Defense Plants 
Administration in carrying out these lending activities. The new 
agency should take over the function of sponsoring the interests of 
small businesses in obtaining a part of the defense contracts which 
function now resides in the Small Defense Plants Administration. 
This would result in there being one agency whose primary con- 
cern would be to give assistance to small businesses, rather than two 
agencies performing functions in this field as at present. 

The CHarrman. Mr. Secretary, you are familiar with H. R. 5141, 
more commonly known as the Hill bill, which was passed by the House 
of Representatives as a separate piece of legislation, and then later 
was attached to the Defense Production Act as an amendment to that 
piece of legislation, are you not? 

Secretary Humpnrey. I am. 

The Cuarrman. I would like to ask a few questions, anyway. That 
legislation calls for a limit of a hundred thousand dollars on a loan 
to any one business. We have had considerable discussion in this 
committee, and there was considerable debate on the floor of the 
Senate when the bill was being considered as a part of the Defense 
Production Act, as to whether or not a hundred thousand dollars was 
large enough. 

What is your thought? Do you think that a hundred thousand dol- 
lars is large enough? Do you think it ought to be limited to a hun- 
dred thousand dollars, or ought it to be $200,000? Someone suggested 
as high as $500,000. Others have suggested $200,000. 

What is your thought on that? 

Secretary Humpnurey. I think that a hundred thousand dollars 
probably is the best figure of any that have been suggested. That is 
the figure that I think we would favor the most. I think $500,000 is 
just out of the question. If it was the desire of the committee to 
consider something in the nature of the $100,000, or perhaps a little 
different, I do not think we would object. 

The CuHarrman. You would not have any objection to $200,000? 

Secretary Humpurey. No, we would not object to it, but I think 
we would prefer the $100,000 as going further and being able to take 
care of more cases and being appropriate to take care of practically 
all the cases required. 

The CHatrman. Let me see if I get your position: 

Your position is the same as that of the administration, the Presi- 
dent of the United States? 
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Secretary Humrnrey. That is correct. 

The CuarrmMan. In other words, your statement and your position 
are the same as the Eisenhower administration’s statement ¢ 

Secretary Humpurey. That is correct. 

The Cuamman. I gather that you are recommending that we pass 
legislation to dissolve RFC, and at the same time dissolve the Small 
Defense Plants Administration. You recommend we set up a new 
agency which would take over the functions of the Small Defense 
Plants Administration, the function of loaning money to small busi- 
nesses in the United States, as well as disaster loans. Is that right? 

Secretary Humpnurey. We are recommending an organization to 
make loans to small business and make disaster loans that will have 
a limitation of a hundred thousand dollars or thereabouts for any one 
loan, and it should take over the functions of the RFC with respect 
to loans of that character. If the Senate or Congress desires to termi- 
nate the RFC sooner as a part of that same activity and eliminate all 
its functions at the same time, that is perfectly agreeable to us. 

The Cuatrman. Would you recommend a small-business agency 
to make direct loans to small business, and at the same time continue 
RFC? 

Secretary Humpurey. Not in that capacity. 

The Cuarrman. I see. 

In other words, your recommendation and the administration’s 
position is that since RFC automatically dies on June 30, 1954, that 
in considering this legislation we ought to consider dissolving RFC 
and at the same time create a new small-business agency to make loans 
to small business ? 

Secretary Humpnrey. The small-business agency should immedi- 
ately supplant RFC as to the functions covered. It is perfectly agree- 
able to us to eliminate all of RFC at an expedited date if that is the 
desire. 

Senator Bricker. In other words, cut off all the loaning authority 
of RFC as of the date the other organization comes into being, but 
permit them to liquidate in an orderly fashion ? 

Secretary Humpurey. That is perfectly agreeable to us, Senator. 

The Cuamman. You have two kinds of loans under this Thye or 
Hill bill. Senator Thye has introduced in the Senate practically the 
same bill as H. R. 5141 which has now passed the House. They call 
for two kinds of lendings. One is direct loans by this new agency. 
The other is participation with banks. 

Do you feel where the Government participated with banks that 
maybe the limit might well be, say, $200,000 or that the limit might 
be larger than it would be where the Government would make a di- 
rect loan? Let me give you an example: 

Suppose a man came in and wanted to make a loan and his local 
bank would participate in it, taking 50 percent of the risk, or 75 per- 
cent of the risk? Under those circumstances, might it be wise to have 
a limit of a couple of hundred thousand dollars rather than a hundred 
thousand, where banks participate ? 

Secretary Humpurey. I think that would be the idea, Senator, that 
the loaning agency could take up to a hundred and if the bank took 
a hundred the limit could be 200. 
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The Cuarrman. In other words, if the Government made the loan 
direct, the limit might well be $100,000, but if banks wished to par- 
ticipate, then the limit might well go up to some figure—as much as 
$200,000 

Secretary Humpnrey. That is correct. 

The Cuarrman. You would think that might be a wise provision 
in the legislation ? 

Secretary Humpnurey. It could well be. 

The Cnarrman. It would encourage the borrower to get bank par- 
ticipation in his loans. 

We have also had considerable debate and discussion about the Ad- 
visory Board of the policy board. H. R. 5141 calls for the Secretary 
of the Treasury and the Secretary of Commerce and the Administrator 
of this new agency to consitute the Board, the Secretary of the Treas- 
ury to be Chairman of the Board. We have had many people who 
felt that the Administrator ought to be the Chairman of the Advisory 

soard, or the policy board, rather than the Secretary of the Treasury. 

Do you have any thoughts on that ? 

Secretary Humenrey. I think that would be desirable. 

‘The CuarrmMan. This Board should be an advisory board on loan 
matters and not a policy board that meg would run the : agency ¢ 

Secretary Humpurey. As I understand it, this Board is a policy 
board with respect to lending, the lending ia loaning poli y, to see 
that those policies are kept consistent with the other financial policies 
of the Government, but it is not a general policy board. 

The Cnatrman. Any questions, gentlemen ‘ 

Senator Bricker. Mr. Chairman, I would like to have made a part 
of the record in this case those figures in the other case in regard to 
the amount of loans made by RFC and the number of them under a 
hundred thousand dollars and the number over a hundred thousand 
dollars in the past 2 years. I think you have those figures readily 
available, Mr. Cravens. They were in the other case. 

Mr. Cravens. We placed them in the testimony on the Thye bill. 

Senator Bricker. I think it would be helpful to have them in the 
record. 

The CuatrmMan. Without objection, they will be placed in the record. 

(The information referred to follows :) 





Actions on loan applications, May 2 through June 30, 1958 


Dollar figures are in thousands] 


A pproved Declined | Withdrawn 


Number | Amount | Number | Amount | Number | Amount 


Bu ess 
Under $100,090 78 | $2,216 155 | $5,741 71 | $2,650 
$10 1,000 to $509,000 12 2, 535 62 12, 991 23 | 4, 066 
$50.000 to $3.090.000 13 &, 974 5 | 5, 545 
$3,090,090 to $5,090,000 3 12, 000 1 | 3, 960 
Over $5,099,000 1 42, 000 3 62, 387 
119 476 10 140 12 53 
l 10 2 1 40, 066 8 | 93, 367 
é l 200 eee se 7, 025 
chil de ae ctiaiell bsces 1 | 600 esl goes 
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The Cuatmrman. We have also before us a bill by Senator Byrd 
and others to dissolve RFC, 

Do you have any specific recommendations to make on that legis- 
lation, Mr. Secretary / 

Secretary Humpnurey. Mr. Chairman, our main objective in this 
consideration is the creation or taking away from RFC and giving 
to this new agency the right to make small loans to take care of small 
business—a small-business administration which will take over RFC’s 
functions and take over Small Defense Plants’ functions and combine 
those 2 functions into 1. 

The CHatrMan. In other words, the administration’s position is 
that if the Congress is going to dissolve RFC, and you recommend 
that it do so, that it set up a new agency to take care of small business 
in America? 

Secretary Humpurey. RFC is going to dissolve in a year anyway. 
What we want is a small-business administration at this time and then 
that will curtail RFC automatically to a certain extent. If it is desir- 
able to curtail it entirely at this time, that is perfectly agreeable to us. 

The Cuarman. Mr. Weeks, do you have a prepared statement ? 

Secretary Werks. No; I have some notes ys re, Mr. Chairman. 

The CuarMan. Suppose you proceed in your own way and we will 
discuss this thing informally. 

Secretary Weexs. Mr. Chairman and gentlemen, I am glad to have 
an opportunity to express my views on this general question of aid 
to small business. The SDPA expires, I believe, the 31st of this 
month. It seems to me vitally important that some permanent struc- 
ture be designed to carry on the general approach of the Government 
toward small business. “I think H. R. 5141 and the so-called Thye bill, 
S. 1523, do this job, do what we want. I think it is essential to point 
out that the SDP.A, which automatically expires, as I understand it, 
was, generally speaking, pointed toward the Defense Production Act. 
These new approaches exemplified by these two bills have given a 
more general approach to the subject of how Government handles aid 
to small business. I think this new approach is naturally desirable 
with the controls going off, and so on; also, 1 have in mind that under 
the old system, so to speak, there was an approach to aid to small 
business in 8 different agencies, totaling about $17 or $18 million. 
One of the things that this new approach means to me is that we will 
streamline this thing and get it under one tent and do a better job at 
a substantially less cost. 

The CHairman. In other words, you want it to serve small business, 
period, only small business. 

Secretary Werks. That is correct. 

The CHairman. An agency to help small business of the United 
States. 

Secretary Werks. That is correct. 

In connection with the loaning power, I agree complete ly with what 
the Secretary of the Treasury has said. If you are going to pull all 
these different approaches under one roof, it seems to me extremely 
desirable to have the approach, as far as the loaning policy is con- 
cerned, and as far as the loans are concerned, handled in the same 
manner, and have the RFC drop out of the picture in that particular 
respect. 
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I have some notes here with reference to the two bills. I have this in 
mind that the House bi 1 contains certain perfecting language which 
1 think is desirable with reference to the order of precedence i in the 
manner of making lo ins. 

First, commercial financing, if possible; and, second, deferred, then 
direct participation by the Administration ; and, finally, direct loans by 
the agency. 

I have no other particular thoughts, Mr. Chairman, except that I 
know. first. that you have to do something by the time the SDPA 
expires. I think it extremely desirable to have the approach made in 
this manner, that we have a new agency specifically designed to help 

mall business and bringing all the activities relating to small busi- 
ness under the one roof. Un td r the |: anguage of the act, I believe it is 
provided that the President may have authority to assign functions 
and also, for example, under disaster loans, they might be taken up by 
Executive order, as I understand the language of the bill. Also, I 
think ti ce policy would | e and | believe it is more or less spelled out 
in the language—to see to it that the new Small Business Administra- 
tion would not build itself into another empire, that it would lean on 
the Commerce Department, for example, and the Treasury Depart- 
ment and other appropriate departments for services and information 
which might be useful to the SBA, and that it would not duplicate the 
services and information that could be provided. We would cut out 
some of this duplication that I think presently exists. I think that 
covers my thoughts, Mr. Chairman. 

The Cuarrman. Are there any questions, gentlemen ? 

Senator Payne. Mr. Chairman, I would like to ask the Secretary of 
Commerce a question: 

On page 11 of the two bills, which are identical with reference to this 
provision, subsection (d), which covers that provision of providing 
technical and managerial aids to small-business concerns going into the 
iields of financing, business insurance, accident control, methods engi- 
neering, waren and related subjects. I wanted to ask the Secre- 
tary whether or not under the presently constituted setup of the De- 
partment of Commerce if that type of information is not already pro- 
vided to a certain degree for not only small business but business 
generally. 

Secretary Weeks. Senator, I think it is, and that is why I said that 
I would expect, as far as procedure is concerned, the SBA to lean on 
the Department of Commerce very heavily for those services which 
I think the Department either is now or will be prepared to supply. 

Senator Payne. My reason for asking is because we get into this 
discussion of eliminating duplication of effort and trying to bring 
these things down into a more coordinated form so that we have one 
agency doing a particular thing and not having somebody else cover- 
ing the same field with resultant additional per sonnel, and so forth. 
The question comes to my mind as to whether or not under the provi- 
sions of a law such as this that any agency we set up would provide a 
service which is already available in another department. Soentinis 
we see those things happen when a new agency is established. The 
Administrator decides, well, here is a very fine chance to get 15 or 20 
or a hundred or a hundred and five additional personnel added to pro- 
vide these various services, even though we have that service in an- 
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other department of the Government. I am just wondering whether 
or not, if we are providing that service through the Department of 
Commerce, that provision should be excluded from this bill. 

Secretary Werks. Senator, I believe basically the Department of 

Commerce either is or should be in a position to service all business. 
I think if we are not now we are going to be in a position to service 
all business. But the Government for a number of years has made a 
special approach to small business. There is some feeling in small- 
business operations that they get down here and it is a big Govern- 
ment and they would like to have a place of their own to go to to get 
instant and direct treatment. I would think that if there were no 
separate Small Business Administration, that we should have in 
Commerce a Small Business Department, so to speak. The little 
fellow likes to have somebody that he is sure is going to have a friendly 
approach to his special problems. I believe as we go along here 
that the time should come, eventually, when this whole thing is 
blanketed under one roof. The Commerce Department was set up 
for all kinds of business. I hope in the years to come before we 
eventually get through with it that you could look at the Commerce 
Department in that light, that it handles relationships with all busi- 
ness. But here we have had this specialized approach for 8 to 10 
years, at least, and as far as the administration of this approach is 
concerned, if this bill is passed, I believe we will have what you are 
talking about, in effect a small-business agency that is wor king in 
very close rel: itionship with the Commerce Department. Then, when 
the time comes along when mors business feels that it really has a 
friend here that helps it out, maybe the whole thing can be put under 
one roof. 

The Cuarrman. Mr. Secretary, you and Mr. Sheaffer both testified 
in favor of H. R. 5141 in the House; did you not? 

Secretary Werks. Mr. Sheaffer did. 

The Cuarrman. That is commonly known as the Hill bill which the 
House, I think, passed almost unanimously. You gave a lot of thought 
to this bill, did you not, inthe Department of Commerce? You studied 
it and you spent lots of time on it? 

Secretary Werks. Way back in February Mr. Sheaffer and I dis- 
cussed the matter, and I asked him to give a lot of special thought 
and attention to this whole problem. He has been working on it all 
spring. That is one of the major projects he has had before him. 

The Cuarrman. And you have come to the conclusion that the best 
interest of small business at the moment would be served by dissolving 
RFC as far as its loaning functions are concerned, creating a new 
agency to handle loans to ‘small business exclusively, and to do many 
other things which are incorporated in the bill? Is that your 

osition % 

Secretary Werks. It is my position, and I would like to add one 
thing, Mr. Chairman, that the two agencies of Government that the 
SBA would come closest to, I take it, would be the Treasury and 
Commerce Departments. That is why from the start I have suggested, 
and I think in complete agreement with the Secretary of the Treasury, 
that we either in person or by our delegated representative sit on this 
advisory board. 
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Then you have the SBA, the Treasury, and the Commerce Depart- 
ment working in close relationship on this general problem. 

The Cuatrman. The idea of a small-business agency to loan money 
direct to small business originated in the Department of Commerce; 
did it not? 

Secretary Werks. I think so, yes. 

The Cuamman. That is, the De partment of Commerce, which you 
head, recognized the need for government, through participation with 
banks and in many instances through direct loans, helping small 
business. Isn’t that correct ? 

Secretary Werks. That is correct. 

The CuairmMan. It originated in the Department of Commerce with 
you and your associates. Isn’t that correct? 

Secretary Werks. Yes, sir. 

The Cuarrman. Any othe . questions, gentlemen / 

Senator Gotpwater. Mr. Chairman. 

The CHatrMan. Senator ( roldwater. 

Senator GoLowarer. I was very interested in the Secretary’s com- 
ments on bringing all of these things that pertain to the business 
and commerce of the country under the Department of Commerce 
itself. 

Do you think the Department of Commerce could take this particu- 
lar Small Business Administration under its wing for administrative 
purposes and have it operate in that Department at the present time? 

Secretary Werks. I think it could, Senator. Do you mean by that 
question, do I suggest eliminating this whole approach and having 
it under the Department of Commerce? 

Senator Gotpwater. Yes. 

Secretary Werks. No; I recommend, as I have right along, the 
establishment of this separate agency. I would hope that physically 
it would be possibly located in the Commerce Building or very close 
thereto and that the relationship would be very close. You have 
today, for example, in Commerce, under the recent Reorganization 
Act, the Maritime Administration which was completely reorganized 
and moved in. The Maritime Board today is located in the Com- 
merce Building and subject to the general policy of the Secretary, 
and so on. They have brought that whole area in under one roof. 
I think the same thing can be done here, but I recommend that. for 
the present we do have a separate agency set up in the manner 
described in the legislation. 

Senator Payne. Mr. Chairman, I was interested in connection with 
the discussion of disaster loans. Apparently I have not read this 
bill thoroughly enough. I have not been able to find any reference 
to disaster-loan provisions in it. 

Can -recamaes enlighten me / 

The Cuarrman. There is no provision at the moment. It has been 
recommended this morning, by these gentlemen, that it be placed in 
this bill. It is not in the bill at the moment. 

If you ge ntlemen do not mind, Senator Saltonstall would like to 
make a 2- or 3-minute statement in respect to this matter. Inasmuch 
as we are calling on these gentlemen, one of them now and one a little 
later, why do you not proceed, Senator Saltonstall? We are delighted 
to have you, and we appreciate your coming down here. 
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STATEMENT OF HON. LEVERETT B. SALTONSTALL, A UNITED 
STATES SENATOR FROM THE STATE OF MASSACHUSETTS 


Senator Sarronsraty. I appreciate that Mr. Chairman. With a 
great deal of humbleness I speak before the Secretary of the Treas- 
ury and the Secretary of Commerce. I just want to say this, that as 
a Senator from Massachusetts which has many small businesses and 
which this Small Defense Plants Administration has helped at var- 
ious times. I hope that it may be continued. I understand that the 
issue is as to the character of the advisory committee, whether their 
advice will be directive or whether it will be advisory. I know from 
our point of view in Massachusetts and the small business interests up 
there, it is hoped that the Administrator will have some, at least, and 
I hope more than some, independent administrative direction. That 
is all I wanted to say 

The CHarMan. You were not here, so it might interest you to know 
that the Secretary of the Treasury and the Secretary of Commerce 
and these other gentlemen have just testified that it is the recom- 
mendation of the administration that we set up a new small business 
agency to loan money directly to small business, That the Board that 
you are talking about consist of the Secretary of Commerce, the 
Secretary of the Treasury, and the Administrator. The Administra- 
tor would be Chairman and he would run the agency. We all seem 
to be in agreement on that. 

Senator Sauronstauy. I thank you very much, Mr. Chairman. 
The SDPA has helped us in Massachusetts, particularly in certifying 
competency for contracts. 

The Cuarmman. You understand that the House passed H. R. 5141 
as a separate bill in which they eliminate the Smal! Defense Plant 
Administration, but set up a new agency known as the Small Busi- 
ness Administration, giving the new agency all the authority and 
the responsibility and ‘duties that the old SDPA had, plus the right 
to make direct loans and to participate with banks in making loans 
to small business. 

Senator Satronsratyt. Whatever your distinguished committee 
works out with the advice of these very influential gentlemen in front 
of you, I am confident will be all right, providing you do not give 
them too much of a hold over the economy. 

The Cratrman. In other words, your recommendation is that there 
be an independent agency ¢ 

Senator Satronstaty, As far as possible. 

The Cuarrman. But you certainly agree that the loaning activities 
and fiscal policy must be in sympathy with the Treasury and the 
Government as a whole. 

Senator Sarronstauu. Certainly. 

The CuarmmMan. And that they ought to be on the Board to advise 
with and make certain that there is that coordination you must have 
in a well-run government. 

Senator Savronstatu. I would be in constant difficulty with the 
Secretary of Commerce if I did not agree with that. 

Secretary Werks. Could I ask the Senator from Massachusetts a 
question ¢ 

The Cuatrman. Yes, Mr. Secretary. 
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Secretary Werks. I think your actual language must be misinter- 
preted from what you mean, as I understand it. You do not mean 
that you want the SDPA continued? You mean you want an agency 
approach, a new agency approach ? 

The Cuarmman. You understand, Senator, that the SDPA as it 
exists tod: ay will go out of e ‘xistence at midnight, July 31. It has no 
authority to loan any money. You are interested in its having all 
the functions that it now has plus the right to loan money; are you 
not ¢ 

Senator Sartonstatu. It would be much approved by many people 
in Massachusetts. 

The Cuatrman. In other words, your recommendation is that the 
functions of the SDPA be continued, giving it the additional right 
to make loans to small business? 

Senator Savronstatu. I think that would be a very happy solution. 

The Cuatrman. Thank you. 

Secretary Weeks. Again, Mr. Chairman, Senator Saltonstall just 
said he recommends the SDPA be continued. You do not mean that, 
do you? You mean its functions to be continued through a special 
agency ¢ 

Senator Satronstrauu. That is correct. 

The Crarrman. I knew that was what Senator Saltonstall was 
recommending because he has spoken to me about it before. He wants 
a Small Business Administration to help small business in loans on 
war contracts, and in other ways. Mr. Cravens, do you have a 
statement ¢ 


STATEMENTS OF GEORGE M. HUMPHREY, SECRETARY OF THE 
TREASURY; SINCLAIR WEEKS, SECRETARY OF COMMERCE; 
CRAIG R. SHEAFFER, ASSISTANT SECRETARY OF COMMERCE; 
AND KENTON R. CRAVENS, ADMINISTRATOR, RECONSTRUCTION 
FINANCE CORPORATION—Resumed 


Mr. Cravens. Mr. Chairman, I have no prepared statement. I 
think I am abundantly on record before this committee as favoring 
the creation of a Small Business Administration. I think my testi- 
mony on May 20 outlined in detail the provisions I thought such 
legislation should contain which in general the Hill bill, H. R. 5141, 
does contain. I certainly concur with what has been said this mor n- 
ing. I reemphasize again the necessity to include the disaster-lending 
activity. It has been most helpful. I think we have made some 
30,000 of those loans, averaging about $3,000 apiece, and they have 
been very beneficial. 

The Cuarman. You feel that that function that RFC has had in 
the past in respect to disaster loans should without fail be placed in 
this legislation ? 

Mr. Cravens. Most assuredly. It just fits into that kind of an 
activity. 

Senator Bricker. Mr. Chairman, I would like to have Mr. Cravens’ 
testimony in the consideration we had before in this matter be made 
a part of this record also. We do not want to go to the floor with a 
meager record here. 
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The Cuamman. Without objection, it will. You understand, Sen- 
ator Bricker, that we held many days of hearings on these bills that 
I hold in my hand, and we recessed the hearings. We held many days 
hearings on all of this legislation. We recessed to the call of the 
Chair. 

Senator Bricker. Just so that is included in this record. 

The Cuamman. This testimony I hold in my hand was the testi- 
mony of several days of hearings which will be made a part of this 
record because it was recessed. 

Senator Bricker. We passed a bill on the floor and we got in a jam 
in conference and finally got legislation passed, and I supposed this 
record died with that legisl: ition. 

The Cuarrman. I hold in my hand 7 or 8 bills on this subject in- 
troduced by Members of the Senate. I also hold in my hand H. R. 
5141, which was passed by the House almost unanimously. This com- 
mittee held several days of hearings on all of those bills, including 
H. R. 5141, and the hearings are in ‘this book. We recessed the hear- 
ings subject to the call of the chairman. We rescheduled hearings 
for this morning. Then the House, as you gentlemen know, attached 
H. R. 5141 as an amendment to the Defense Production Act, known 
as S. 1081, which threw it into conference between the two Houses. 
We had no choice other than to consider it as conferees. As you will 
remember, we did accept it, we conferees. We took it to the floor 
of the Senate, and the Senate, of course, rejected the amendment that 
the House had placed on the Defense Production Act, which is exactly 
the same language as H. R. 5141. 

What we are doing here is finishing our hearings on all this legisla- 
tion, including H. R. 5141. 

Senator Busu. May I ask a question, Mr. Chairman ? 

The Carman. Senator Bush. 

Senator Busu. Did you say there had been some 30,000 disaster 
loans ? 

Mr. Cravens. Yes; there have been some 30,000 disaster loans. 

Senator Busx. In what period? 

Mr. Cravens. Since 1934. The application for the first 6 months 
of this year, I believe, have been something over 200, of which one 
hundred fifty-odd have been processed. 

Senator Busu. They have been mostly less than $3,000? 

Mr. Cravens. The overall average has been just under $ $3,000. The 
average for the first 6 months of this year has been around $8,000. 

Senator Busy. What are the terms of those loans? 

Mr. Cravens. The term on nondwelling property is a maximum of 
10 years and for the replacement of dwellings it is 20 years. 

Senator Busu. What has been your experience in collecting those 
loans? 

Mr. Cravens. I think reasonably good. Our losses have been close 
to 5 percent. But when you think of the speed with which they are 
made—and they are just made to relieve suffering—lI think that is 
a very good record. 

Senator Busu. I would agree with that. Aside from disaster 
loans, say in the months of May and June—I do not want to pin you 
down to exact figures—are there many applications for business 
loans coming into the RFC? 
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Mr. Cravens. In the period from May 2 to June 30, as I remember it, 
the total loan applications acted upon by the RFC were something 
like 450 to 475, of which just under half were made and the other 
half were declined. 

That would cover everything. 

Senator Busu. You made a little more than 200 loans in that period 
of 2 months, or an average of maybe 100 loans a month ? 

Mr. Cravens. I would say so. 

Senator Busu. Those are mostly what we would call small loans in 
the terms of this bill, less than $100,000 ?% 

Mr. Cravens. Yes; they include disaster and small-business loans 
and everything. 

Senator Busu. Leaving the disaster loans out, what would they be? 

Mr. Cravens. The applications are not too many at this time. 

Senator Busu. Those figures are swollen by the disaster loans. Per- 
haps a high percentage of them are disaster loans? 

Mr. Cravens. I would say two-thirds of those approved are. 

Sentor Busu. So that the business loans being made by the RFC 
in the last couple of months have been about 30 or 40 a month? 

Mr. Cravens. That could well be. The flow of applications is not 
too heavy at the present time. 

Senator Busi. Are most of the applications for business loans being 
made in connection with defense efforts of one kind or another? 

Mr. Cravens. I would say that by far was the majority for that 
purpose. 

Senator Busn. Very few applications for any other purposes? 

Mr. Cravens. Well, relatively speaking, I think it might be two- 
thirds to one-third. It would be a little more on the defense than on 
the nondefense. 

Sentor Busu. Those nondefense loans of a business nature, disasso- 
ciated from disaster loans entirely, have you been making many 
of those ? ? 

Mr. Cravens. I have forgotten the dollar total. They probably 
total up to pretty substantial amounts for the period; yes. I can put 
into the record the amounts, if you so desire. 

Senator Busu. I think it might be useful, Mr. Chairman, to have 
that inthe record. I think that is a question that might come up. 

The CuairMan. Without of jection, we will place that in our record. 

(The information referred to follows :) 


Loan applications received, May 2, 1953, through June 80, 19533 


Number Amount 
Business 
Under $100,000 ; 196 $6, 925 
$100,000 to $500,000. 67 13, W440 
$500,000 to $3.000,000 9 | 9, 936 
$3,000,000 to $5,000,000 b 
Over $5,000,000 ‘ 1 aK 9, 000 
Catastrophe 180 "797 
Public agency ll 1, 632 
Civil defens2___- : 3 "655 


! Final action taken only on a portion of those received. 
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Senator Payne. When you mentioned, Mr. Cravens, approximately 
400, we will say, for that 2-month period, do you mean those 
are the total applications that are filed that do not reach the head- 
quarters here in Washington, but are filed at every one of the branch 
oflices over the country ¢ 

Mr. Cravens. That is true. That is the total loan action activity. 
I think it would be nearer to four hundred and fifty or four hundred 
and seventy-five for that period. 

The CuarrMan. Ars there any other questions, gentlemen ¢ 

Mr. Sheaffer, do you have a statement you would like to make? 

Mr. Suearrer. I am in agreement with the previous testimony, Mr. 
Chairman. 

The Cuarrman. You recommend setting up a new agency to make 
direct loans? 

Mr. Suearrer. Yes, sir. 

The Cuarrman. Including disaster loans ¢ 

Mr. Suparrer. Yes, sir. 

The Cuairman. And dissolution of RFC at the present time? 

Mr. Suearrer. Yes, sir. 

The CuarrMan. I do not think I can agree with you on the $100,000, 
I think it ought to be possibly S200,000. I think individual loans 
ought to go up to at least $200,000. I know that is a debatable subject. 

1 think we can cure it by giving them the right to make loans up to 
$200,000 where banks participate and $100,000 where they are direct 
loans without any bank participation. 

1 have always felt that the $100,000, generally speaking, was too 
low. ‘This so-called Hill bill, H. R. 5141, calls for $250 million. 

L think it is $150 million for so-called contracts under the Defense 
Production Act and a hundred million for direct loaning, or it is the 
other way around. 

There is a question in my mind as to whether or not that is a sufli- 
cient amount. You gentlemen have possibly given a lot of thought to 
this. 

Do you think that amount ought to be increased from $250 million 
to $500 million, as many have suggested ? 

Secretary Humpnreys. I think very definitely not, Mr. Chairman. 

The Cnamman. You do not think it is necessary ¢ 

Secretary Humreureys. I think this is an ample revolving fund to 
start with. If the business grows and if it develops that more is re- 
quired, it is very simple to come back to Congress. 

sut in attempting to keep our house in order here, I think that I 
would like to urge very strongly that we do not put high limits on 
things that make it difficult for Congress to keep track of what is 
going on. 

The Cratrman. In other words, your thought is that if there is a 
big demand and they loan up to $250 million and need more, we ought 
to handle it at that time rather than increase it at the moment ? 

Secretary Humrureys. That is exactly right. What that does, it 
is all a part of this same program of large forward appropriations 
which Congress has been making, where actually what has happened 
is that Congress has just about temporarily lost control of the purse 
strings. 


83869—538—pt. 2——3 
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I think they had better get them back in their hands as fast as they 
ean. I think if you put these limits on, then you find that business 
justifies it and Congress can say whether or not they think it should 
vo forward. 

The Cuarmman. It has been brought up by members of our com 
mittee and I think it was discussed on the floor of the Senate when 
we were considering this bill as an amendment to the Defense Pro- 
duction Act. 

Secretary Humpureys. We are not going to get it all loaned while 
you are on your vacation between now and the first of January. 

The Crairman. There will be plenty of time to increase it later, in 
your opinion ? 

Secretary Humepnreys. That is right. 

ag i \IRMAN. Any other questions, gentlemen / 

Mr. Cravens. Mr. Chairman. I would like to make a note in the 
regard oe if the disaster loan activity is included, that some por 
tion of that $250 million be designated as a ceiling for that portion. 

It does not need to be a large amount. Our disaster loans now, 
with all this activity, are only around $17 million. Or it could be 
included as a part of the overall. 

The Cuamman. It ought to be a part of the $250 million ? 

Mr. Cravens. That is right. 

The Cuamman. At the moment you say RFC’s disaster loans only 
total $17 million ? 

Mr. Cravens. Our projections show there will actually be only 15. 

The CramMan. We have had some disasters like the Missouri 7 
on which large sums have been loaned ? 

Mr. Cravens. Yes. 

The CuatrmMan. Some of these bills that have been introduced by 
other Senators are on the basis of guaranteeing the loans rather than 
makine direct loans, along the lines of the FHA and the Federal 
Deposit Insurance Compan \ 

They are not what you would call direct loans. We do have this 
problem. The law, as we all know, that created RFC, expires on 
June 20, next vear. The law on SDPA expires at midnigeht, July 5 
this vear. 

We do have some decisions to make. When I say “We,” I mean the 
Congress of the United States. 

You gentlemen have come up here this morning and have given us 
he admin ! -tration’s pe sition whi “+h, if I understand it correctly, iS 
that we ought to have a new agencv to loan monev to small businesses. 
that REC ought to be dissolved, that we ought to consider disaster 
loans, and that the amount of $100,000 to each individual borrower is 
possibly sufficient, and that the $250 million in the act is, at least at 
the present time, sufficient. It can be increased at some later date. 

I gather that is the substance of your recommendations. The Con- 
eress will have to face the issue on the subject of SDPA within the 
next 3 weeks and RFC between now and June 30 of next year. 

Are there any other anne Do you gentlemen have anything 
further tosay? If not, we thank you very much for your testimony. 
I have a letter from the Secretary of Commerce which will be inserted 
in the record at this point. 

The letter referred to follows:) 
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THE SECRETARY OF COMMERCE, 
Washinaton, July 13, 19528. 
Hon. HOMER E. CAPEHART, 
Chairman, Committee on Banking and Currency, 
United States Senate, Washinaton, D.C. 

Drak Mk. CHAIRMAN: Recent analysis by the Bureau of the Budget of the 
language of the proposals to establish a Small Business Administration has re 
sulted in the development of certain perfecting amendments which, in our 
opinion and in the opinion of the Bureau of the Budget, would remove possible 
technical objections to the proposals. These amendments were submitted to 
Congressman Wolcott, chairman of the House Committee on Banking and Cur- 
rency, on June 4, 1953. This submittal was apparently too late to allow for 
their consideration by the House committee and they are submitted herewith 
for consideration in your committee action on H. R. 5141. 

Section 4 (b) of H. R. 5141, as passed by the House, would authorize the 
Administration to borrow up to $250 million from a revolving fund in the Treas- 
ury without payment of interest. This authority would provide a concealed 
subsidy to the lending and other business programs of the Administration. In 
our opinion, there should be inserted a requirement that interest be paid on 
money outstanding at the close of a fiscal year. Suggested language for this 
purpose to be inserted at the end of section 4 (b), page 3, line 18, follows: > 

“The Administration shall pay into miscellaneous receipts of the Treasury at 
the close of each fiscal year, interest on the amount of advances outstanding at 
a rate determined by the Secretary of the ‘Treasury, taking into consideration 
the current average rate on outstanding interest-bearing marketable public debt 
obligations of the United States of comparable maturities.” 

For the same reason, section 21, page 21, line 6, should be amended by deletion 
of the word “direct” and addition to the end of the sentence, line 7, the words 
“including interest and depreciation.” 

Again, to assure the payment of the entire costs of operation, provision should 
be made for payments by the fund for retirement and employees’ compensation 
with respect to employees carrying out the business type activities of the agence) 
Payment of costs of administering the funds should be similarly provided for. 
This would be accomplished by designating present section 6, as 6 (a) and the 
addition of a new subsection to section 6 reading: 

“(b) The Administrator shall contribute to the civil-service retirement and 
disability fund, on the basis of annual billings as determined by the Civil Service 
Commission, for the Government’s share of the cost of the civil service retire 
ment system applicable to the employees engaged in carrying out the functions 
financed by the revolving fund estailished by section 4 (b) of this act. The 
Administrator shall also contribute to the employees compensation fund, on the 
basis of annual billings as determined by the Secretary of Labor for the benefit 
payments made from such fund on account of employees engaged in carrying 
out the functions financed by such revolving fund. The annual billings shall also 
include a statement of the fair portion of the cost of the administration of the 
respective funds, which shall be paid by the Administrator into the Treasury as 





iniscellaneous receipts.” 

Section 5 (a) authorizes the Administration to utilize the services of other 
agencies without reimbursement in our opinion, this authority should be 
modified to require reimbursement. This section should be amended by the 
insertion after the word “itself” on pace 5, line 13, the phrase “on a reimbursable 
basis.” 

The provision of 5 (b) declaring that the Administrator may perform the 
duties vested in him by the act without regard to the provisions of any other 
law appears to be too broad an exception. It is recommended that the follow- 
ing language of the bill (p. 5, lines 18 and 19) be deleted: “notwithstanding the 
provisions of any other law,”. 

The Administration should be governed by procedures governing organizations 
carrying out a business-type prograin. For this reason, we recommend that a 
new subsection be added to section 5, reading as follows: 

“Determine the character of and the necessity for the obligations and expendi 
tures of the Administration, and the manner in which they shall be incurred, 
allowed, and paid, subject to provisions of law specifically applicable to Govern 
ment corporations.” 

If we can he of further assistance to you in this matter, please call on us. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 
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The Cuatrman. Is there anyone in the audience who would like to 
testify at this time? I understand there is a gentleman here from 
New England who would like to testify and we will be glad to hear 
him. 


STATEMENT OF A. DUDLEY BACH, PRESIDENT, SMALLER BUSINESS 
ASSOCIATION OF NEW ENGLAND 


Mr. Bacn. I am the president of the New England Small Business 
Association and president of the New England Metallurgical Corp., of 
Boston, and we have gone record regarding these various bills. 

I would like to just make two statements. One is that we believe 
that this new agency, whatever you call it, SDPA or SBA, should 
be an entirely independent agency, with the Administrator reporting 
directly to the President. 

No. 2, that the advisorv board be an advisory board only on finan- 
cial matters. We would go along with the Administrator plus the 
Secretary of Commerce and the Secretary of the Treasury being 
members of that board. 

Furthermore, that they be empowered to place the limit on loans. 

There should be no limitation on loans. During the recent emer- 
gency, many small-business men needed more than a $100,000 to 
finance their war orders. If there was a limitation on those loans, 
those applications would be automatically thrown out. We would go 
along with some sort of a proposition in which this advisory group 
would be empowered to set the limitations. 

The Cuarrman. Youare Mr. Dudley Bach, president of the Smaller 
Business Association of New England ? 

Mr. Bacu. That is right. 

The Cuarrman. Do you have a prepared statement which you would 
like to place in the record ? 

Mr. Bacu. Yes. 

The CHarrmMan. Without objection, your prepared statement will 
be printed in the record. 

(The statement of Mr. Bach, follows:) 


STATEMENT OF A, DUDLEY BACH, PRESIDENT OF THE SMALLER BUSINESS 
ASSOCIATION OF NEW ENGLAND 


My name is A. Dudley Bach, president of the New England Metallurgical 
Corp., of Boston, Mass., and president of the Smaller Business Association of 
New England, founded in 1938. 

A director of our association, Albert Day, of Salem, Mass., and our executive 
secretary, Joseph D. Noonan, came to Washington May 27 of this year and 
testified before this committee on these Small Business Administration bills, 
and particularly on the provisions of the Thye bill. This testimony is re- 
corded in the report of this committee labeled “Government Lending Agencies” 
first session, pages 372 to 880. Our position as to the Thye bill was that, ex- 
cept for a few minor details, we were in favor of its provisions as a whole, 
and felt it was an adequate bill. 

Then, later, the whole picture changed with the amendment at the last 
minute before voting of the Hill bill 5141. This bill, in essence an entirely new 
bill was passed by the House without any hearing on it and sent to the Senate- 
House conference committee. In the conference committee another provision 
diminishing the power of the Administrator, was inserted making the Secre- 
tary of the Treasury chairman of the advisory board of three. 

When the conference committee report came up for a vote in the Senate, we 
sent to each Member of the Senate and the House and appropriate committees, 
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an objective analysis of the provisions in the practically new Dill. You will 
find this detailed analysis incorporated in the Congressional Record in the 
proceeding in the Senate, under date of Thursday, June 18, 1953, volume 99, 
No. LI1, on pages T7002 and T0U5. 

We pointed out in this analysis that the original bill of Congressman Hill 
and Senator Thye’s bill in the Senate as well, contained provisions that the 
Small-Business Administration “be empowered to make loans or advances in 
accordance with general policies established by a small-business loan policy 
board made up of the Secretary of the Treasury, the Secretary of Commerce, 
and the Administrator of SBA.” 

This Small Business Loan Policy Board in both bills was to concern itself 
only with policies relating to the financial and loaning powers given to SBA. It 
was given no authority to direct, supervise or have a part in decisions relating 
to any other of the functions of SBA. 

We felt that the setup of the Small Loans Policy Board to supervise the fiscal 
policies of SBA so that the fiscal policies of the Government might be properly 
coordinated was a proper one. 

But then: The new Hill bill was passed by the House without any hearings 
on the new and substantially different provisions contained therein. This bill 
set up an advisory board consisting of the Secretary of the Treasury, the Sec 
retary of Commerce, and the Administrator of SBA, with authority to “estab 
lish general policies which shall govern the Administration in carrying out the 
powers, duties, and authority conferred upen it by the act.” 

This in effect wiped out the independence of the SBA and relegated the Admin 
istrator to a minority member of the Board. 

Then in the House-Senate conference committee a provision was inserted 
making the Secretary of the Treasury the chairman of the three-man advisory 
board, so that now the Administrator is not only to be outvoted but also out 
ranked. This gives the coup de grace to the independence of the Administrator 

Certainly you can now see why thinking small-business men have grave doubts 
as to the efficacy of this bill which so gallantly sets out to give small business 
an independent agency. 

For 16 years we have been maintaining that there is a real need for an inde 
pendent small business agency in the Government, and that it should not be 
smothered in a welter of other divisions in another department. It should 
have the freedom, imagination, and authority to deal with the multitudinous 
problems of small business. 

In World War II, Congress set up the Smaller War Plants Corporation which 
did a magnificent job, and again in the Korean war they set up the Small Defense 
Plants Administration because they recognized that the existing agencies were 
not doing the proper job for small business 

You have probably been amply supplied with criticisms of SDPA. Most of 
these which I have seen are based on no investigation of the real picture of 
the operation of SDPA, and most of the ones I have seen have been by those with 
no sympathy for or interest in small business 

May I say here that we in New England believe the SDPA New England office 
under Edward J. Stewart has done an exceptional job and has fully justified 
its existence? Asa member of the National Advisory Board of SDPA and one of 
its regional vice chairmen, I am familiar with work of SDPA and believe that 
this agency has certainly justified its existence. 

I want to say that we appreciate the really splendid and courageous attempt our 
friends are making to give small business something worthwhile We were 
enthusiastic about the promise inherent in the original Hill and Thye bills on 
SBA and we are eager to see a continuing agency set up. 

We, therefore hope that you will take into consideration the following sugges 
tions which we offer, which we feel will, if incorporated in the bill, give a tremen 
dous lift to small business : 

1. We believe that small business deserves an independent agency which will 
reasonably satisfy the following basic requirement: 

(a) That the agency be unquestionably an independent one, with adequate 
powers to carry out the functions assigned to it by Congress 

(b) That the Loan Poliey Board or Advisory Board be limited to setting up the 
policies and supervising the matters relating to financial assistance rendered 
small business. 
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This association over the period of 16 years since its foundation, has always 
tried to give its objective an: aati supported by factual data to support its stand 
on issues affecting small business, and we have at all times tried to be con- 


structive in our suggestions to Congress. 
We hope that in whatever final form this bill takes that the real independence 
of SBA will be preserved and that its real independence will be clearly defined in 


the bill. 

The Cuatrman. Your recommendation is that we create a small- 
business administration to loan money direct to small business, but you 
think the amount ought to be larger on each individual loan ? 

Mr. Bacu. We are afraid if you limit it, there will be t rouble im- 
mediately. 

Number 2, is we want the agency to be independent. We envisage 

someday a Departme nt of Small Business or a Secret: ry of Small 
susiness. We would prefer not to have this agency absorbed by the 
Department of inane We think small business is important 
enough in America to have an agency of its own and a permanent 
eT he < 

The Cuairman. I might say this, in all fairness to the Department 
of Commerce, that they are the authors of the so-called Thye bill and 
the Hill bill. 

They wrote the bills and it was their idea that there ought to be 
some agency in the Government for loaning money to small business. 
In all fairness, I think we must say that. 

Mr. Bacu. We have no quarrel with the Department of Commerce, 
but we have lived with this thing for many years. They are concerned 
with big business and big interests, and we want somebody to be con- 
cerned with little business. 

The CHairman. Thank you very much. We appreciate your 
testimony. 

Is Mr. Frank R. McGregor, Council of Independent Business, 
present ¢ 

Would you like to testify, Mr. McGregor / 

You may come up. 


STATEMENTS OF C. E. EARLE, PRESIDENT, AND FRANK R. 
McGREGOR, VICE PRESIDENT, COUNCIL FOR INDEPENDENT 
BUSINESS 


The CuatrMan. Suppose you gentlemen proceed in your own way. 

Mr. McGreeor. We are a little under wraps here. We have a 
statement and nice big charts, and so on, which we had hoped to 
present tomorrow, 

The CiratrMan, Do you want to present them today ¢ 

Mr. McGrecor. No; the chart is in the process of being lettered. 

Mr. Earte. Would tomorrow morning be too late ? 

The Cuatrman, Yes: I think so. We have a deadline on SDPA 
of midnight, July 31. But you proceed in your own way. You may 
place anything you care to in the record. If you have any charts that 
you want placed i in the record, they will go in. We will hold the 
record of hearings up, for statements, until 6 o’clock tomorrow. The 
statement will be inserted following your testimony of today. 

Mr. McGrecor. Fine. 
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We would like to go on record as strongly as we can in advocating 
an independent agency, as the president of the New England Small 
Business Association just said. We believe that if the Small Business 
Administration is placed in the Department of Commerce or any other 
Government department, it will be emasculated and _ ineffective. 
There is history which substantiates this position of ours. 

The CuarrmMan. We have no legislation before us doing anything 
but creating. an independent agency. H. R. 5141 and the Thye bill 
do not create this small business administration as a subsidiary 
agency. 

Mr. McGrecor. I know that is true. 

However, there have been newspaper reports and magazine reports, 
none of whic ‘th have been refuted, that it is the intention of the admin- 
istration to place the small-business administration in the Depart 
ment of Commerce as soon as it is politically feasible. 

The CuatrMan. I do not know about that. As much as I love 
the newspapers, you cannot always believe everything you read, be 
cause they made me the author of this bill, if you will-remember. 

They had me loaning money to salons and hairdressers. 

Mr. McGrecor. However, there have been so many different reports 
from different sources and not all enemies of the administration, and 
no one has refuted it. Listening to Secretary Weeks’ comment here 
this morning, there is no question of what is in his mind, although 
he did say that for the present he thought it should be a separate 
agency. 

The Cuaiman. I can envisage a small-business agency in the De- 
partment of Commerce ope ‘rated with great benefit to small business. 
I can see an agency that is indepe ndent of any other governmental 
department being operated with advantage to small business and I 

can see both of them operated to the disadvantage of small business. 

l think it is a matter of whoever is running it. I do not think the 
fact that you place it here or here or here means as much as the philos- 
ophy and the view point of the people oper: ating it. 

Mr. MceGrecor. Four times it has been pl: wed in another agenc y and 
has been such a failure that it was taken out. 

In 1942, the Contract Distribution Branch of the Office of Produc 
tion Management was such a failure that we just liquidated it. Then 
Congress passed the smaller war plants measure. 

Senator Bricker. Do you think that was because it was put in an- 
other department / 

Mr. McGrecor. That was our observation. We had the job of 
liquidating it. 

Senator Bricker. What was the next one? 

Mr. McGrecor. The Smaller War Plants Division of the War Pro- 
duction Board. 

At that time I was liaison to the Senate and House Small Business 
Committees. I accompanied the House Small Business Committee on 
a trip it took around the country to see how Smaller War Plants Divi- 
sion was going. The picture was so sad they came back and held a 
joint session of the Senate and House Small Business Committees 
and made the Smaller War Plants Corporation an independent agency. 

Following the war, the Smaller War Plants Corporation was merged 
into the Department of Commerce. There are thousands of small- 
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business men around the United States who will tell you what a miser- 
able failure it was. Then it was placed in NPA, at the beginning of 
the emergency. 

Senator Bricker. At the beginning of the Korean war? 

Mr. McGrecor. Yes. The evidence of how it worked there is that 
the Congress passed a law setting up the Sinall Defense Plants Ad- 
ministration. The Small Business Division of NPA is still in exist- 
ence, although since last June 30 it has been a pretty thin shadow, of 
course, as all those offices are. 

But there is something. it seems. inherent in the mission that a small- 
business agency has. It needs first at the head of it somebody who is 
a erusader. It needs more than some man who comes in as a nice 
fellow to fairly efficiently do the job. A man has to extend himself 
and go a little further than just saying “Well, this is a job to do.” 

A small-business agency, when it is placed in a big one, tends to get 
submerged. 

Senator Bricker. What are you crusading for / 

Mr. McGrecor. For small business. 

Senator Bricker. Is there any distinction between the principles 
that guide the Government in its dealings with small business and 
any other business ? 

Mr. McGrecor. Well, Senator, there may not be any distinction in 
business principles, but there certainly is a great distinction in the way 
small-business men are treated by Government agencies and the way 
big-business men are treated. 

Senator Bricker. What Government agencies ? 

Mr. McGregor. The military, for one. 

Senator Bricker. In what way ? 

Mr. McGrecor. When a big-business man comes in there is a oreat 
deal of attention. He is ushered in. 

Senator Bricker. Could you give us some examples? 

Mr. McGrecor. Naturally, I don’t have a lot of examples here, but I 
was in the military, and T was also in the War Production Board. 
Anybody who is familiar with it knows that. There is some pretty 
good opinion even a different amount of profit is allowed to the small 
and large companies. 

Senator Bricker. A different what? 

Mr. McGrecor. Margin of profit. 

Senator Bricker. What has the Government to do with that? 

Mr. McGrecor. It lets the contracts. 

Senator Bricker. You mean the military gives a larger profit to big 
business than it does to small business ? 

Mr. Mc( TREGOR. Yes, according to reports we get. 

Senator Bricker. | would like to have some examples of that, also. 

The Cnuarrman. You mean they issue contracts at a higher price to 
big business than they do to small business? 

senator Bric KER. Get some exirmples for 1 IS, will you 4 

Mr. MeGrereor. The example I can give you is: When I was in the 
Navy, I had an officer I loaned to a de ‘partment which had to do with 
contracts. He told me he found certain contracts being turned down 
when they called for a profit of 8 or 10 percent. Other contracts were 
approved when they called for that. 
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The CHAIRMAN. Mr. McGregor, nobody hhh the world knows what 
your profit is going to be in it until you finish the goods. 

Mr. MoGrecor. It was estimated profit. 

The Cuairman. You just cannot know what your profit is going to 
be eae you have manufactured and finished the contract. 

. Karte. Mr. McGregor means the amount of profit that you are 
aaaaied to make on any particular contract. On Government con- 
tracts we are limited to a certain amount of profit. If we make more 
than that, the Renegotiation Board comes in and takes it away from us. 

Senator Bricker. That applies to big and little business, does it 
not¢ Is there any difference in the application of the renegotiation 
laws? 

Mr. Earte. That is perfectly true; but nevertheless, as Mr. Me- 
Gregor says, on some of the contracts, some of the larger companies 
have been permitted to retain as much as 15 percent on certain types 
of development contracts, whereas my companies have never been 
permitted to retain that much. 

The Cuamman. That is the Renegotiation Board’s decision; is 
it not? 

Mr. Karur. Oh, no; the Renegotiation Board simply follows cer- 


tain prescribed rules and regulations. They have nothing to do with 
the determination. The man making the contracts can either pass 
them or reject them. There is aniple evidence of it. It can be docu- 
mented. 


Senator Bricker. I would like to have that evidence in the record. 
If there has been a discrimination by the past administration or this 
one against small business, I would be interested in having it in the 
record. I think it ought to be in this record. I do not think we 
should just make a bold statement to that effect unless we have 
proof of it. 

Senator Busu. Especially with respect to profits. 

Mr. Earte. That is not a difficult thing to document if you can dig 
it out of the military organizations. I] spent 28 years in a naval 
organization, and I am fairly familiar with what goes on. 

The Cuarrman. Were you an officer in the Navy / 

Mr. Ke ARLE. I was an oftic ‘er and head of one of the tec hnic al div islons 
in the Navy. 

The CHarrMan. Are you now retired ? 

Mr. Earue. Yes. 

The Cuarrman. What is your name / 

Mr. Earte. C. E. Earle. 

The Crairman. And what is your address ¢ 

Mr. Earte. My general offices are here in Washington. My plant 
offices are in Baltimore and in Florida. 

The CuHarrman. What is the name of your company ¢ 

Mr. Earte. Breco Manufacturing Co. 

The Cuarmman. What do you manufacture ¢ 

Mr. Earte. We manufacture special devices for aircraft, airline 
equipment, various types of industrial air equipment. 

The Cuatrman. In other words you are an exclusive manufacturer 
for the militarv? For the Government? 

Mr. Earue. No, we have considerable industrial business, too. 

The Cuarrman. Both for civilian use and the military, too. 

33869—53—pt. 2——4 











568 GOVERNMENT LENDING AGENCIES 


Senator Bricker. Have you been discriminated against by the mili- 
tary department in any way 4 

Mr. Earze. I haven't been discriminated against, but I know enough 
about the inside that I don’t permit it. Iw ill not make a contract with 
the military people any more with the patent ¢ lause in it, because they 
pirated them time and time again. That can all be documented. On 
one of my late contracts there is no patent clause in the contract be- 

cause I refused to accept the contract with a patent clause in it. 

Senator Bricker. What is the Government’s interest in a patent 
clause if they are buying from private industry ¢ 

Mr. Eartr. They want the right to reproduce. Many times they 
have told us, on some of the devices we have patents on, that we are 
not large enough to be responsible for a large volume of business. 

Senator Bricker. Do they do that with big and small business alike? 

Mr. Earue. I don’t know whether they do it to big business, but I 
xnow what they do in smal] business. 

Senator Bricker. Well, you were in the Department and say you 
have had a great deal of experience. You have been able to get con- 
tracts without the so-called patent clause which would, as I under- 
stand it, authorize the Government to produce on their own account 
if they wanted to. 

Mr. Karur. To have it reproduced. 

Senator Bricker. By some other company / 

Mr. Karte. That is right. 

Senator Bricker. In other words, it isa pooling of patents ? 

Mr. Earve. No; they want the right to produce on my patents. 

The CuairmMan. Is not that right given them by Congress? 

Mr. Earue. No, sir; there is no law permitting the Government to 
take my patents and practice them. 

Senator Bricker. Do they do that without royalty to you? 

Mr. Earue. That is right. 

Senator Bricker. How extensive is that practice ¢ 

Mr. Earur. Well, I suppose we could dig up 8 or 10 cases. I went 
to talk to the Assistant Secretary of Defense and had six cases docu- 
mented in my bag. 

Senator Bricker. You say they do that with small business, but you 
do not know whether that is the attitude with big business or not? 

Mr. Earte. I know that big business doesn’t give anybody the right 
to practice their patents. There is no use of me mentioning names. I 
don’t want to commit anybody or get in any arguments with anybody. 
I am not complaining about it. I am just pointing out to you what 
happens. 

The Cuarrman. I think they do. Take, for example, the synthetic- 
rubber industry. F 

Mr. Earte. That was an agreement. They all got together and 
agreed on that. 

Senator Bricker. They had a pooling of patents in the industry. 

_ Mr. McGrecor. What ‘Mr. Earle is talking about is a clause that is 
in the contract. There is a clause that takes up about a page and a half. 

in fact it is one sentence. It says that the Government has the right to 
practice your patent or to license other people to practice your patent, 

and you have no recourse against the Government. 
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The Cnarrman. If you are unable to deliver-—— 

Mr. Earte. No, sir, it has nothing to do with it. 

Mr. McGrecor. There is no limitation. 

The Cuarrman. Is not that clause sent out on every contract they 
ask for bids on? 

Mr. Earrr. No, sir. A lot of concerns will not accept that limita- 
tion. 

Mr. McGrecor. You see, Senator, the big companies know all about 
this. They have big patent departments and they know how to handle 
the situation. It happens that Mr. Earle, having been in the Govern- 
ment, was able to handle it also. But that is an exceptional case so 
far as a small-business man is concerned. When he comes in to take 
a contract, he says, “My goodness, you are going to take my patent ?” 

They say, “There it is. That is in the contract. Sign it or not.” 

The CuAiman. I think thisis a matter for the Armed Services Com- 
mittee rather than this committee. 

Senator Bricker. I do not know that it is. If they are asking for 
authority to loan money for aid for small business, I think we ought 
to have the record of the armed services in this bill. I think it is very 
fundamentally and essentially a part of our consideration in any 
small-business loaning authority. I do not want it passed off. I would 
like to have some evidence of it, and I would like to have some definite 
figures and names of contractors and so forth. I think we ought to 
have from the Defense Establishment, Mr. Chairman, a record of their 
procedure under this patent clause. If they are penalizing small busi- 
ness and favoring big business, let us know about it. 

Mr. McGrecor. If you could correct that situation, you would cer- 
tainly do a great deal for small business in this country. 

Senator Bricker. I would like to have that evidence before we vote 
on any Sinall Defense Plants Corporation or any authorization for the 
loaning of money. 

Senator Payne. I am of a similar mind, Mr. Chairman. 

The Cuarrman. How soon can you get your documented proof ? 

Mr. Earve. I think you are better able to get the documented proof 
a the military people. They are not going to let us come in and 

o through their files. 

The Cuarrman. You said you had some instances. 

Mr. Earte. I have instances of companies. I have six companies. 
1 had the authority to lay it on the table except the names of the 
companies. Once I had laid their names on the table, they were 
done for, as far as the military was concerned, because their throats 
were cut immediately. I didn’t care because I was in the position of 
having the patent and the Government could either take it or leave 
it. This is common practice, Senator. 

The CHarrman. We could very easily get them up here tomorrow 
and find out what their practices are. 

Senator Bricker. I think we ought to. 

The CHarrmMan. I may not understand it at all. We could certainly 
get thei up here tomorrow and find out exactly what their policy is. 
I presume what they are doing is, if here is a patented product that 
the Government needs badly ‘to win the Korean war and you are 
unable to manufacture in your plant all the goods that they need 
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of that particular type, they want the right to have some other manu- 
facturer likewise make the number of parts that are needed. 

Mr. Earte. I have offered several times to turn my patents over to 
any number of people they wish to manufacture it provided they pay 
usa royalty and they — 

The Cuamman. In other words, your big complaint is that they 
ought to pay you a royalty on it. 

Mr. Earnie. That is right. I have been told in an open meeting that 
they did not intend to pay royalties for military procurement, 

Senator Bricker. They are just taking property without due proc- 
ess by sort of forcing you to vive them that kind of contract. 

Mr. Earte. They don’t get away with it with me. 

The CHAIRMAN. What i am wonde 61Ng is how the sinall-business 
agency to loan money can correct the situation you are talking about. 

Mr. McGrecor. They can go with the small-business man and use 
the prestige of their office and their influence to see that the man is not 
cheated. 

The Cuairman. It is much deeper than that. If it is a bad practice 
t ought to be discontinued. You ought not to set up an agency that 
will take every man by the hand and take him over to the military. 
They can’t do that because there are tens and teis and tens of thou- 
sands of contracts issued. It would be impossible to have a small- 
business agency large enough, with sufficient personnel, to discuss with 
the military every contract that was issued. 

Mr. McGrecor. Nobody would ¢ xpect them to do that, of course, but 
the fact that they were able to do it might have a wholesome effect. 
\s vou say, the thing is to get them knocked out of the contract. 

The Cuamman. We will get them up here tomorrow. My opinion 
is that the Government for 165 years has never had a practice of paying 
rovaltic son so-called wai eoods. I may be wrong. 

Senator Bricker. It is not the Government paying royalties. It 

a matter of the one who manufactures for the Government under 
the patent paying a royalty to the other one for use of his contract 
rights. I have been trying to find out, Mr. Chairman, the distinetion 
between big and small business, if there be such a distinction. What 
is the need for this special emphasis upon small business having a 
crusader, as has been suggested by the witness, for small business in 
Government some place. This seems to be about the best evidence 
that I have had that there is some distinction that Government makes 
between big and small business in the letting of war contracts. I] 
would like to know about it. That may be the reason for the need 
for some agency for small business as suggested in this bill. Do you 
have any other suggestions as to the reason why Government treats 
mall business differently from big business 4 

Mr. McGreeor. Well, it is quite natural for a procurement. officer, 
when he has a contract to let, to say, “Well, I will let this contract to 
(yeneral Motors or GE or United States Steel. and then if thev fall 
down I can’t be criticized because I have given it to one of the biggest 
companies in the country.” 

If he lets that contract to 3 or } smal] businesses, and 1 or 2 of them 
happen to fall down, then he is subject to criticism. 

Senator Bricker. Of course, in war they want to get production. 
They want to get goods. They give that contract to people that they 
are sure will give them the results in getting their products out. 
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Mr. McGrecor. T was in charge of the Navy’s small-business pro 
oram during the war. We were ab le to prove ona number ot ocea 
sions that the small business, in its own field, could produce e more 
quickly and many times more cheaply than the big companies. We 
had many instances of that. But we didn’t have an easy time with 
some of the procurement officers in persuading them to let the con- 
tracts to small companies. 

Senator Bricker. I had an entirely different experience from that 
during the war. They were very eager to get small business. We had 
a caravan in my State out into every county-seat town. It made a 
survey of all of the stor: age space avi ailable and the labor reservoir for 
the purpose of producing goods. The Government was eager and 
alert to the possibilities of the contribution that a small business out 
in thiscommunity might be able to make. T remember we sent around 
this caravan with the parts that were needed for airplanes and for 
tricks and for tanks and the like. 

Mr. McGrecor. That was the red, white. and blue train? 

Senator Bricker. No; it was before that. What you say is rather 
startling to me—that the Government has been discriminating against 
small business. If they can do it more cheaply, quicker, and do a 
better job than big business. [ want to know why they didn’t get con 
tracts, if that be the situation. It startles me. because that has not 
p= the experience that I had in my State. 

McGrecor. [ had experience in all 48 States, Senator. I was 
in ain of the Navy’s program, and T can assure you that it was 
generally true. 

Mr. Karte. Senator, may I point out that the Small Defense Plant 
Administration has saved over a million dollars by insisting that. the 
military organizations eive contracts to small business in preference 
to the ones that had been selected. We have that documented, and we 
will be glad to supply it. 

Senator Bricker. We would like to have that in the record. That 
will be very important. 

Mr. Earce. It costs something like $2,750,000 to operate the orga: 
ization, and they have saved $3,800,000 for the taxpayers. In other 
words, they have shown a profit of over a million dollars. 

Senator Bricker. What do you mean by profit? 

Mr. Eartr. Well, the contracts had been set up for certain com 
panies. SDPA went in and insisted that they give the low bidder the 
contract, and vouched for his ability to produce. The military then 
did give them the contracts. 

The saving between the price that they would have given the con- 
tracts to the original bidder, and the small bidder, who summed up 
in all the contracts, has amounted to over $3,800,000, 

Senator Bricker. There are two things I do not understand. First, 
how do you know that they were going to give it to the other bidder, 
and second, how can they get by with violating a law which says it 
must be given to the lowest bidder? 

Mr. Earue. They were giving it to a higher bidder. 

Senator Bricker. Any bidder has the right to insist on his contract 
if his bid is lowest, and he can produce the goods? 

Mr. Farrer. That is just a theory, sir. That is not the practice. 

Senator Bricker. Why not the practice / 
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Mr. Eartr. I do not know why it is not the practice. As I say, we 
will document it for you. We will send that data up here. We have 
the data by contracts. 

Senator Bricker. I would like to have that. 

Mr. McGrecor. There would be a number of bidders. The con- 
tracting officer would express the opinion that the lowest bidder was 
not competent to perform on that contract. 

Senator Bricker. If you have somebody in the department that is 
trying to throw jobs and is crooked, that is one thing. But if someone 
makes a wrong estimate or something of that kind, that is a different 
problem. 

If it isa policy of the department, that is still another thing. 

Mr. McGreeor. I do not think they were crooked. 

Senator Bricker. They must not have been honest. 

Mr. Earre. Yes, sir; it is based on opinion. 

Mr. McGreeor. I did not want to take a chance on this company. 
[ felt they might not perform. 

The Cuarrman. Here are seven bids, and they are all different 
prices. Here is the low bidder. You agree that the procurement offi- 
cer must take into consideration a man’s ability to deliver the goods? 

Mr. Earte. That is right. 

Mr. McGrecor. We agree to that. 

The CuarrmMan. He must take a look at that. He has to take a look 
at it. If he awards a contract to someone to make, well, we will say, 
this part, and that fellow cannot make it, and he never makes it, and 
it goes into an airplane or a tank or a vehicle, and you have 10,000 ve- 
hicles all finished except that one part, and the boys in Korea need 
them—he has got to give consideration to the man who can make the 
rag ods. 

Mr. McGrecor. No one in his right mind would object to that. But 
the point is that the SDPA came in and issued a certificate of compe- 
tency for the lowest bidder. The lower bidder got the contract. 

Our information is that they have not fallen down on 1 contract 
and have saved the Government $3,800,000 during the first 5 quarters 
SDPA was operating. 

It cost $2,750,000 for all the expenses of SDPA. 

The Cuatrman. I can see where that is better. 

Senator Bricker. You appreciate better than I do that many came 
in and bid during the war with no factories and no competency or 
ability and then chiseled on the Government and sublet those contracts. 

Of course, that puts a responsibility on the Government to see that 
the one who is bidding is not chiseling and is not a crook and can 
produce and has produced. 

Mr. Eartz. That is where SDPA did a fine job. 

The Cuarrman. It is my thought that we are suffering in the mili- 
tary because contracts were let to people who were unable to deliver 
and the result is that the whole military program at the moment is 
dragging its feet. That is particularly true of aircraft. They let a 
lot of contracts, both to the big and little fellows, who were never 
able to deliver and did not have the organizations. 

They tried to do it and spent 7 or 8 months and could not do it. 
Then the result was that two-thirds of an airplane or 90 percent of it 
would be finished and then contractor so-and-so would fail to deliver 
so it would just sit there. 
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It takes a hundred percent of all of the parts to make a finished 
product, as you gentlemen know. Those are some of the problems. 
i do not think there is any question but what SDPA as an organiza- 
tion can be helpful to the procurement agencies. 

I have always taken that position and I voted for it. I will continue 
to vote for it because I think it is good. 

But I think in all fairness to a procurement officer, he does have 
quite a problem. 

Mr. Earue. That is right. 

Mr. McGreeor. And he is personally responsible. 

The Cuatrman. He has the problem of following the law of giving 
it to the lowest bidder if that man can make deliveries and his 
problem is not easy. 

Mr. Earte. And he is personally responsible. 

The CuarrmMan. I am sure there is room for criticism, but I do not 
believe there is room for general criticism that they do not make an 
effort. When you stop to think of the millions of things that they 
are buying and that we are trying to cut down the personnel, cut 
down the buyers, cut down their force, and that they have to sit there 
each day and handle stacks and stacks of bids. 

Some of them run as high as a thousand bidders each day, and they 
have to process them and see who is the lowest and who can make 
delivery. 

I think they have a terrific job. On this matter of patents, I know 
nothing about that. 1 think we ought to check into the question, as 
Senator Bricker says. We ought to find out what is the policy of the 
Government in respect to forcing a manufacturer, either a big or a 
little one, to give up his patent rights and permit somebody else to 
manufacture that which he has a patent on. 

I would say they ought not to do it if the man ownjng the patent 
is capable and able and can deliver all the goods they need of that 
particular item. 

He ought to be permitted to do it. If he is unable to do it and they 
need it and our Armed Forces need it in Korea or someplace else, 
then there ought to be some policy to at least trade fairly with the 
man who owns the patent. What that should be at the moment, I 
cannot say. 

Senator Bricker. Under our production act, the Government had 
full right to go in and get patents, but not without the proper royalty. 

The Caiman. Is it the wish of the committee that we ask the 
Department of Defense, tomorrow morning, to brief us on how they 
handle this patent matter ? 

Senator Bricker. I would like to hear it and I would like to have 
them in advance get copies of the testimony here this morning. 

The Cuamman. Then we will ask the clerk to ask the Defense 
Department to come up tomorrow morning in open hearing and give 
us their position, telling us exactly how they handle this patent matter, 
just what the law is, if any, what the policy is, if any, and how they 
handle it. 

We will see what they have to say at 10 o’clock tomorrow morning. 

The Cuarrman. Then at 10 o'clock on Thursday morning, I am 
hopeful we can start writing up this legislation. 
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Mr. Earte. Senator, may we just present 1 or 2 other short com 
ments here? 

The Cnarman. Yes 

McGRreoor. We are also « ppos d to the three-man board com- 
nosed of the Secretary of the Tre asury, the mecretary of Conimerce, 
and the Administrator, being the Governing Board. 

I heard the testimony this mornime in which they said it would be 
confine d to loans, but the bill is not so W ritten. 

The Cuamman. I understand. Well, it is going to be an advisory 
committee, with the Secretary of Treasury and the Secretary of Com- 
merece on it.and the Chairman of the SBA. 

Mr. McGrecor. I would like to respectfully submit that even as an 
advisory committee the Administrator of the Small Business Admin- 
istration, in meeting with the Secret: iy of the Treasury and the Sec 
retary of Commerce. is certainly outranked and can be outvoted. 
Regardless of whether it is called advisory or not, I believe it would 
be a very unusual man who would be able to stand up against some 
pretty strong advice from those men. 

He would be placed, in our opinion, in the position of having the 
responsibility, but having his authority diluted. We would like to 
recommend a board set up of competent small-business men to advise 
him rather than two very high ranking Government Cabinet members. 

We think he is 20Ine to be overshadowed. If he is to have the 
responsibility, we think he should have the authority without any 
shadow on it at all. 

The Cuarmman. You may be r 
the Secretary of the Treasury anc 
little something to say about it. 

Of course, 1 do not always go on the premise that because a man 
is a big man he is not a sympathetic fellow and because a man is a 
little fellow that he is always sympathetic. 

Mr. McGrecor. A man who has made the outstanding success in 
business that you have, I am sure knows that a man ought to have 
the oo ity if he is going to have the responsibility. 

The Cuatrman. No man can accept responsibility without author 
ity. It would not work. There is no question about that. 

Mr. McGreeor. We wish that you would not put a $100,000 
limitation on these loans. In fact, we do not know why a limitation 
has to be put on these loans. 

The Cnarrman. The best reason is that the House on two oeeasions 
vote a $100,000 limit. 

Mr. MceGrecor. That does not make it right with me. Senator. 

The CuamMan. [presume that is the best reason why it is in the bill. 

Mr. Karte. May I point out a concrete example of what a hundred- 
thousand-dollar loan would mean to my company, which is only a 
hundred-and-fifty-thousand-dollar company. 

I have several new elements which have to be engineered. On one 
group alone it would cost me nearly a hundred thousand dollars to 
have the dies made and to get retooled. It would take me at least a 
veartoa toed and one-half to vet that work done. 


oht. They vet their money from 


is 
| | wate think he ought to have a 


By the time I got the goods manufactured and on the shelf and got 
them: out into » the field, it would _— lv be 2 vears 

Pod: \ the Is ho place where I can borrow money to do that kind 
of financing 








ry 


an 
in 
b> ¢ 
cl. 
ild 


ne 
he 


ise 

rs. 

he 
ly 


~ ~ 


GOVERNMENT LENDING AGENCIES 57: 


The Cuairman,. If that is war work, you can get it under the V-loan. 

Mr. Earue. This is for civilian use. There is no segment of our 
economy with that capital available today. Here you are getting into 
the group who do creative thinking, who are responsible mainly for 
doing the developme nt work of all of our technological work, and if 
you are going to the limit to a hundred thousand dollars, that lets out 
me and that group, Which is one of the most important groups in the 
segment. 

The Cuarmman. We will give consideration to that. 

Senator Busu. May I ask a question ? 

The CHatrrMan. Senator Bush. 

Senator Busu. Why is it, in your opinion, that there is no venture 

capital today for such investments ? 

Mr. Earte. I said none. I will modify that to the extent that 
there are a few companies in the country, one in Connecticut, who 
make available prime venture capital. There is no organization to 
day, which if I walk into, no matter how good the item may be, that 
has an organization that ean take it and turn it over to the engineers 
first to determine whether it is technically sound. 

Then they would have to turn it over toa production group to deter 
mine whether it could be produc cl economically 

After that, it would have to be turned over to a merchandising 
group in order to determine whether there is a market for that par 
ticular product. 


Senator Busi. In other words, the expense of keeping together and 
in making an organization to make investigations of loans of that 
type, would be too great to justify it in making it a profitable opera 


tion, is that what you are saying / 
Mr. Earte. No, sir, That type of financing is in the long-term 


category. 


Senator Busn. That is right. It is really equity financing. 

Mr. Earte. That is right. Where is it available 

Senator Busr. I did not sav it was available. J aim asking you 
why you do not think it is available? 

Mr. Earner. Because I have tried about 50 times. I am a director 


and an officer in 11 small outfits, very > ent. and all of us are unable 
to get eae Vv in order to keep the level of our operations up with the 
technical deve lopme nts, 

I am in the course now ef mergit ng three companies, To do that, 
we have gone to SEC for permission to float a $750,000 debenture. 
It has cost us already, before we are registered—and as of this morn- 
ing we have not been approved, so I understand—$54,559.21 just to 
resent it to see if we can be registered. 

Mr. McGrecor. And no assurance that they will be registered. 

Mr. Eartr. Now, there are very few small businesses that can afford 
that, particularly in my particular group. 

The Cuamman. Let me ask you this. That is a large figure. 

To whom did you pay this $54,000 # 

Mr. Eartr. You do not want the names of the companies, do you ? 

The Cuatrrman. Yes: I think so. You said it cost you $54, 000 and 
this committee has jurisdiction over the Securities and Exchange 
Commission. 

Mr. Earte. Accounting expenses, $13,634.21. 


33869—53—pt. 2——5 
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The CuatrrMan. Accounting 4 

Mr. McGrreor. Accountants. 

Mr. Earte. Each company has to have an audit The total of that 
audit of the three companies Was $13,634.21. The legal expenses 
involved for the underwriters and for the personnel who handled 
this—and mind vou, we have got to get special lawyers who are fa 
muliar with the SEC practices and procedures, 

Our own lawvers cannot do it so we have got to go out and pay them. 


Printing cost is one of the highest costs. When this goes into SEC, 
they \ | read it and they will say. “Well, this has got to go out” so 
they will send it back to us and we will reprint it. 


\s a result, our printing cost up to the pre sent time 1s over $5,000, 


Phe Cramman, For just one company or how many ‘ 
Mr. McGreeor. Three little companies, merging. 
Mr. Eartr. We have to print the report that we make to SEC. 
The Cuamman. How big 1s it / 
Mr. E 
The Cuamman. And the cost is $5,000 to print it 4 
Mr. Earnie. There were several printings. We have had it printed 
tor 5 times already. 
Mr. McGrecor. The complaint is that they read until they find 
be rewritten, but 


ARLE. Some DO paves. 


something they do not ipprove and send it back to 
they do not read through the entire report to find everything they do 
not approve. They just find the first thin 
back. 

] 


‘That means that every time vou get a change, vou have to have it 


and say it must be sent 


reprinted. 

The CHairnman. Is that the rule of the Securities and Exchange 
({ommiuiussion ¢ 

Mr. Met meEGOR. I do not know. They tell me it is the practice. 

Senator Busn. So far, most of the expenses that you have mentioned 
are necessitated by the law. the securities law of 1934. 

Is that right / 

These expenses are clue most ly to the SEC ? 

Mr. ARLE. That Is right. That is our cost to present this to SEC, 

Senator Busu. Do you think that one of the reasons that it is so 
ditt ult for a sn all company to vet finan ed is that the SEC requires 
so much red tape and expense ¢ 

Mr. Earner. $54,000 to get registered for a S750.000 issue. 

Senator Busnu. Do you think we would be better off without all that 
l omarole ? 

Mr. Earue.: We would certainly be better off without the SEC, 
putting that control under the Treasury Department like the British 
and French. 

We have asked for a description of their systems because we in- 
tended to make that a part of our testimony. 

Senator Busu. Do you think the SEC provides a hindrance to a 
small business getting financing / 

Mr. Earue. It certainly does. A small business should not at- 
tempt it unless they want at least a million dollar issue. 

Senator Busu. You think one of the obstacles to small business get- 
ting proper financing is the SEC ¢ 


“ul 


eS 


it 





GOVERNMENT LENDING AGENCIES oid 


Mr. McGrecor. And its practices 

Senator Busn. And its practices, the rules and regulations sur- 
rounding it 

Mr. Eartr. Yes, sir; that is a fact. 

Senator Busn. That is an interesting point. 

Senator Gotpwater. Mr. Chairman. 

The CHarrmMan. Senator Goldwater 

Senator Gorpwarer. There is a lot of this expense that you have 
mentioned that you would have in connection with any source of 
loans, whether it is SBA or a private bank or floating loans. 

You are going to have to produce that audit. I cannot see all of that 
money being saved by the abolition of SEC 

I think you are going to have to spend that kind of money when 
you are going to borrow that large a sum of money. I have been 
through the same thing you have been through, and I want to contra- 
dict you that the SEC presents an obstacle to the borrowing of money. 

Mr. Eartr. Why does not the SEC accept my auditor’s audit ? 

Senator Gorpwater. I have never run into a bank that accepts our 
auditor’s audit. They name the auditor. 

The Cuarmman. Are you talking about your monthly bookkeeper 
or your certified public accountant ? 

Mr. Eartr. The certified public accountant. 

The Cuoarrman. And they will not accept his audit ? 

Mr. Earur. No, sir. 

The CuatrmMan. Do they tell you which one you must use ¢ 

Mr. Fare. They apparen itly wive you a list of accept: able people. 

The Cyaan. How much volume do these companies ‘lo? Is | 
around a million or two or three / 

Mr. Eartr. No, sir: the a of those 3 companies would be 
mavbe $1,200,000 a year. 

The Cramrman. I happen to know a company that does twice that 
unount of money that has the finest CPA people in the United States 
vudit their books every vear. 

They get a perfect audit for about $1,500. 


Mr. ig nr. All I know is that we have got a lawyer who practices 
befo he SEC in New York; he 1 IS supposed to be an expert, and he 
ve: down the practices we have to follow. I do not spend money 


just for fun. 

The Cuarmman. You do not look like it. You look like a Scotch- 
mantome. Ido not know whether you are or not. 

Will vou give all these figures and facts and your experience to our 
staff members here so that we might get into it? The SEC are in the 
process at the moment of working with this committee on checking 
the rules and regulations and the difficulties and trying to simplify 
them, trying to make them better. 

Your experience may ere to be very helpful in what new Com- 
missioners are going to try to do and what we are going to try to 
help them to do. 

Mr. Earte. May I point out one thing about RFC, without up- 
holding it? 

We have very carefully documented the facts, and we are going to 
submit them to this committee. The RFC started out with a pur- 
chase of stock of $500 million, purchased by the Treasury. $400 
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million has been retired. They have paid in profits or dividends 
to the Treasury, I think, over $400 million. Interest on money bor- 
rowed from the Treasury company is over $400 million, and over 
S300 million in dividends. So, in effect, they have turned over to the 
United States Treasury Department over a billion dollars without 1 
ent of approp! iation from this ( ‘oneress. 


i hat loo <Sto me like n pretty vood goose lay Ing colden eggs. 


The Cuareman. Are there any other questions, gentlemen / 
Mir. McGrecor. REC is the one place small business can go and get 
loan, Senator. There sno other place. If Vou abolish if 


hn this SLOO.000 loan, that vou can borrow for 6 months or a 


| I 

( 
: : ; 
i (CHAIRMAN. No: the SBA is for 10 vears. 
Mir. MceGrercor. But it is limited to $100,000 


Che CoarrmMan. The bill calls fora 10-ve 


Vir. Earner. Senator, if they are going to limit it to short term oper 
0 sometimes we oO ito the bank and vet mo! e\ for buying 
\ n aterials or machinery and start paving them over I> months. 
but he you start to reengineer a plece oT eqi Ipment and have to 
“pel ims U0O00 or Sol ! dies and tools. and { takes a year to get the 
) cts on the shelf, we do not have a source of that money available. 
! {1s bil e Wol ld eto have. 
Phe CHarrMan. | think the thing that would help you as much as 
ing else wol ld be to vel behind this 5 veal amortization bill | in 
1" el permitting you to amortize what you are talking about over 
irs 
M Karte. We are behind that. In the purch ise of machines we 
oO iO vears vo, I think thev cost us about 83.600, Weare forced 
(oO amort them on the basis, I think, of 10 years at $3,700 a year. 
Poday, to buy that ie machinery it would cost us nearly $11,000, 
Where am I going to get the difference between the amount the 
{ ernment has permitted me to write off and the new amount ? 
Phe Cnuamman. Yes. If you will give this present administration 
tie me, we will str: ehten out all of these things for vou. All of 
bad habits vou are talking about have grown up over the last 
d 
Mr. Earie. We certainly are with vou, but I want to lay our cards 
ible. W have got the facts and we are willing to document 
t 
Mr. McGrereor. Senator, you are getting more expert every week. 
ihe (CHAIRMAN. Thank you very miu h. We are working on them. 
Phe prepared statement of Mr. Earle follows:) 
STATEMENT OF C, E. EARLE, COUNCIL FoR IN NDENT BUSINESS 
My name is C. E. Earle, and I am president of the Council for Independent 
Business. I am actively associated in various capacities with several small 


g: president of the Breco Manufacturing Co., 
the Earle Research Laboratory, Washington, D. C.; and 

e president of Bradco, Inc., of Baltimore. I am, therefore, very much con- 
cerned not only as the president of the Council for Independent Business but 
so as a small-business man about the fate of the Small Defense Plants Admin- 
stration, or its successor 

My purpose in appearing here is to urge the setting up of a permanent small 
usiness organization of a type which will accomplish the purpose for which 


established 


\ 
usinesses, including the followings 
[ 


} 


ret 
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I direct my remarks to some recommendatious as to some things which expe 
rience over the past years has taught us should be in a Government small 
business agency and some things that should not be part of such an agency 

(1) The small-business organization should be permanent and not something 
that is set up only during emergencies. As a permanent organization, we should 
get away from such words as “smaller war plants” and “small defense plants.” 
The name “Small Business Administration,” as suggested in the bills submitted 
by Senator Thye and Congressman Hill, chairmen, respectively, of the Senate 
and House Small Business Committees, seems to us to be a very good name 

(2) The Small Business Administration should be set up in the executive 








branch of the Government absolutely independent of any other department o1 
agency of the Government and should report directly to the President and the 
Congress The reported intention of the executive branch to put the Sma 


Business Administration back into the Department of Commerce after a yea 
or so would destroy its effectiveness. It would be worse than useless as ar 
adjunct of the D partment of Commerce 01 of any other Department of the 


Government, for it would hold out a promise to small-business men which would 





not be fulfilled This fact has been demonstrated 4 times within tl ist 12 
vears. Let’s look at the record: 

(a) In 1942 the Contract Distribution Branch, which was the Small Business 
Administration of that day, was a part of the Office of Production Management 
It was such a miserable failure that it was completely abolished 

(O) Late i 1942 the Smaller War Plants D SLO] Ss set 1 is part of 
the War Production Board As long as it was in the War Production Bonrd 
t never accomplished anything. The Congress, therefore, passed legis io 


setting up the Smaller War Plants Corporation as an independent agen 

(c) In 1945, after the close of World War IT, the Smaller War Plants Co 
poration Was merged into the D partment of Commerce an 
of Small Business of the Department of Commerce. T 
small-business men in the United States who will test 
the o1 








named The Offices 


are thousands 





y to the impotence of 
ization after it was taken over by the Department of Commerce 
(7) In 1951. it was felt that the Office of Small Business of the Department 








of Commerce might revitalized if it were placed in the new mobilization 


agency—the National Produetion Authority Unfortunately these hopes were 
never realized. The Small Business Office of the National Production Authority 
hired a lot of people and made a lot of motions, but the results were the same 

before. The evidence of the failure of the NPA Office of Small Business is 
in the fact that the Congress set up the Small Defense Plants Administratioz 


to do the job 
I submit to this committee that here is evidence aplenty and conclusive that 


the Small Business Administration must be independent if it is to be anythir 


bunt an idle gesture. I can assure you that small-business men who have devo 
their time and energies to the preservation of small business over the last 10 ¢ 


12 vears ar 





practically without exception in accord on the essentiality of 
absolutely independent Small Business Administratior I submit herewith tw 
ippings from the Washington Post dated May 14 and 15, respectively 


[From the Washington Post, Thursday, M 14, 1953 
“SMALL PLANTS POST TO GO TO DEN\ MAN 


‘Commerce Secretary Sinclair Weeks was reported yvesterday to have cleares 
vay for nomination of William D. Mitchell, of Denver, to be head of the 
Sivall Defense Plants Administration 


“Having the Commerce Secretary clear the nomination is likely to raise sharp 


questions at Capitol Hill, where sponsors of a separate agency for small-business 
problems have wanted to get this activity out of the Commerce Department 
“A top-level Commerce spokesman declined to comment on the report of 
Mitchell's forthcoming nomination. The ‘ob is filled by the President, with the 
nomination requiring Senate approval. Barring a change of si 
nation is expected to reach the Capitol in the near future 
“Mitchell is in his early forties, a lawyer, a veteran of the Army engineers in 
World War II, and assistant to the president of the Quick-Way Truck Shovel Co., 
of Denver, according to the office of Senator Eugene D. Millikin, Republican, of 
Colorado, 


ials, the nomi 





“Supporters of the separate small defense plants agency have been on the 


watch for any move to shift their operations into the Commerce Department 
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“Their concern was intensified by the reported conclusion of President Eisen- 
hower’s special reorganization committee that an effort should be made to get 
the small defense activities into Commerce. 

“This committee, the Rockefeller group, is understood to have concluded that 
while the small defense plants job eventually should go to Commerce, political 
considerations block an immediate move in that direction. 

“So the group recommended that the Small Plants Defense Administration be 
continued as a separate agency but that its next head be appointed with the 
understanding that he would try to develop a favorable climate for merging the 
small defense plants agency with Commerce. 

‘The Rockefeller report, it was said, advised in effect that the merger effort 
could best be carried forward by picking an individual to head small defense 
plants who possessed clear understanding of the purpose to be achieved and 
willingness to work to that end. 

“A similar approach worked some years ago in bringing the Rural Electrifica- 
tion Administration into the Agriculture Department. The Rockefeller group 

so is understood to have concluded that the next head of SDPA must be 

eptable to the small-business community and its representatives in Congress, 
in addition, must be committed to the objective of eventually placing his 
agency in Commerce ” 





“OOMMERCE WANTS TO REGAIN SMALL PI NTS NITS POWERS 


‘Assistant Secretary of Commerce Craig Sheaffer yesterday called for eventual 
return to the Commerce Department of functions now performed by the inde- 
pendent Small Defense Plants Administration. 

“Sheaffer. however, endorsed containuation of an independent small defense 
plants agency during the mobilization buildup period 

“His testimony to the House Banking Committee closely conformed in its major 
emphasis to the recommendations made to President Eisenhower by the reorgani- 
zation study committee headed by Nelson Rockefeller. 

“William D. Mitchell, Denver, businessman and lawyer, is reported in line for 
nomination by Mr. Eisenhower to head the Small Defense Plants Administration. 

“Mitchell reportedly has been cleared for the post by Commerce Secretary 
Sinclair Weeks, 

“Sheaffer told the House Banking committee the Commerce Department en- 
dorses a new bill sponsored by Representative William S. Hill, Republican, of 
Colorado, to write a new basic law for Government handling of the problems of 
small business. It would create a Small Business Administration as a permanent 
independent agency, under general supervision of the President. The agency 
would have a half billion dollar revolving fund, out of which loans would be made 
» small business, subject to policies set by a board whose members would be the 
head of the agencies and the Secretaries of Commerce and the Treasury.” 

I can assure you that the content matter of both of these clippings is most 
disturbing to small-business men throughout the Nati I urgently recommend 
s committee that legislation enacted setting up the Small Business Ad 








ministration provide definite or complete autonomy not only for the present 

ut also for the future 

(5) If the Reconstruction Finance Corporation is to be abolished (and I wish 

to comment on that later) the Small Business Administration should have lend 
r a revolving fund of not 






ing powers and should be provided by the Congress wit 

less than $500 millio To limit the amount of money that it can lend to any 
one small business seems t s a senseless and dangerous curtailment. There 
should be no arbitrary limitation on any loan to any small business. The size 


of the loan should be based on the nsual factors that govern loans to businesses 
with due consideration given to the special purposes of the Small Business 
Administration. The agency should be empowered to make loans not only on 


short-term basis but also on a long-term basis so tailored as to fit the condi- 
tions of the case under consideration Example—a small manufacturer may 


have to reengineer some of his products so as to require new dies, tools, fixtures, 
etc., from which he could not expect any revenue for a year or more. Obviously 


for such a loan to serve its purpose, the borrower should not be required to 


start liquidating the loan until some revenue could be derived from the modern- 
ization of his productive equipment for which the loan was granted 


— 
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Recommendations have been made to this committee that the Reconstruction 
Finance Corporation be terminated during the next fiscal year. I should like to 
confine my comments to the lending operations of RFC. Since these lending 
operations have shown a profit from the first year of RFC’s existence and since 
the great majority of RFC loans have been made to small businesses, it may be 
understandable to this committee that small-business men are wondering just 
why RFC is to be terminated. We know that it has been set forth as an economy 
measure, but it is difficult for the simple reasoning processes of a small-business 
man to understand how you achieve an economy by abolishing an organization 
which always has and is now making a profit. See the following exhibit, The 
Facts About Reconstruction Finance Corporation. 


“THE FACTS ABOUT RECONSTRUCTION FINANCE CORPORATION 


“A strong case can be made for the Reconstruction Finance Corporation on 
the grounds that it performs an essential service to small-business men. An 
efficient and able job in assisting small business might well be sufficient justi 
fication for the REC, even if it did cost the taxpayer the net outlay. However, 
the RFC has not been an expense to the taxpayer but actually has, since its in 
ception, been a source of revenue to the United States Treasury. 

“The following factual statements are presented in support of the position 
that the RFC is financially self-sufficient and is a revenue-producing organi 
zation: 

‘1. For its lending operation, the RFC was financed initially by a $500 millio 
stock purchase on the part of the United States Treasury. Out of its revenues 
the RFC has retired $400 million of this stock and has at the present time a stock 
capitalization of $100 million ; 


“2. The RFC also pays dividends to the Treasury on the stock held by that 
Department. From its lending operations, the RFC has paid dividends to the 
Treasury in the amount of $356 million ; 

“3. If the stock retirement and the dividend payments are added together, 
the result is a payment to the Treasury from lending operations in the sum of 
$756 million; 

‘4. All of its payments to the Treasury have been made after the RFC has 
met out of its revenues full costs of operating the Corporation, such as adminis 
trative expenses, salaries, rentals, interest on borrowings, etc. ; 

“5. Since the RFC has paid interest on the moneys it has borrowed, its activi 
ties have resulted in an additional flow of funds into the Treasury. So far, the 
RFC has paid $418 million of interest on moneys borrowed, most of which has 
gone to the United States Treasury ; 

“6. Consequently, from the RFC’s lending operations payments in the sum of 
stock retirement, dividends on stock, and interest on moneys borrowed have 
flowed to the United States Treasury in an amount in excess of $1 billion: 

“7. In addition to its lending operations, the RFC has certain production 
responsibilities, During fiscal year 1952, the RFC paid into the Treasury on it 
production and lending activities a net sum of $215,900,000 So far in fiseal 
year 1953, the RFC has already paid into the Treasury $10..784,000 from its 
lending and production activities 

“8. Since the RFC’s inception, it has made a profit on its lending operations 
every year. This profit is after the payment of all its administrative and oper 
ing expenses, its reserve against losses, its interest, ete. 

“The following are pertinent facts concerning the RFC lending activitie 

“1. As of December 31, 1952, the RFC had 7 
This figure includes loans under the Reconstruction Finance Corporation A¢ 


697 business loans outstand 





nd the Defe Producti t, but doe ot include ns to railrouds, financia 
l itutions, political subdivisions, catastrophe victims, VA-guarantee r FHA 
iusured mortgages, or loans to foreign governments. 


“2. Including the 7.697 business loans, the RFC had outstanding, as of Decem 


ber 31, 1952, a total of loans and securities aniounting to 27,368. 

3. Of the total outstanding business loans, 98 percent are for amounts less 
than $100,000 each. 

‘4. Due to the RFC loan policy emphasis upon public interest as a requirement 


for loans and due to the widespread prosperity throughout the economy, the 
volume of new loans made by the RFC has reduced sharply during the past 2 


years. 


“5. There have been private bank participations in almost 30 percent of the 
number of loans authorized during January and February 1953. 
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“G. Another breakdown of the number of business loans outstanding shows 
that 97 percent were authorized under section 4 (a) of the RFC Act and 3 per 
cent under sections 714 and 302 of the Defense Production Act 
“7. During the fiscal vear 1952, the RFC received approximately 48,000 in 

















quiries for financial assistance and information. Fourteen percent of these in 
quiries rest ted in loan pplic 

8S Of the 3.851 loans made ‘al vear 1952. approximately SO percent 
of the number were to catastrophe victims, approximately 20 percent in number 
were business loans. at ess than one-half of 1 percent were public-agency and 
‘ il-defense loans 

9 Of the disaster ns during fiscal year 1952, 2.121 were for the restoratior 
of homes and 934 for the restoration of businesses. Eighty percent of these loans 
were for less than $5.000.” 

REC is authorized to lend lares iounts of money and did make loans running 
int ; n of doll: { ompa j small businesses Suggestions have 
been made that the Small Business inistration have an arbitrary limit of a 

ndred thousand d Irs « ny loan it can make. The thinking back of such 
recomn dations is again beyond the ken of the small-business man There 
have en and cont e to be mal instances where loans of much greater 
\ ne cou fi Pe] ‘ S businesses, and if such a limitation is 

te into the law, it mpletely eliminate an important group in the 
’ ctive seems f 1 n trial economy so far as securing any benefits 
4 \n er sugges ! hicl fr ht ith danger is the setting up of a 
Roard mposed of the S« ry of the Treasury, the Secretary of Commerce, 

I e Ad strator S | Business Administration to make the final 
decision o1 ans to he y le to small business In such a Board, the Small 
Business Administrator would be ontranked and outvoted by two Cabinet officers 
who ec l readily veto ay an and thus thoroughly emasculate the entire lend 
ne pr a Besides this would be strictly a political Board. Since the Small 
Pusiness Administrator is responsible for the success of his organization, he 
s] ld not he so hedged in. Good business poliev always provides that if a man 

he re nsibility f d jol should have the authority to enable 
to do it Callir this Boars isory’’ would not in our opinion alter 
the fact that the Adi strat would he subject to the tremendous prestige 
pressure from members f Cabinet rank which, 1 matter how subtle, would 
almost certain iffeet his decisions if they did not indeed control his decisions 
It is our position that the Administrator should not be subject to these pressures 
but should he free to discharge the responsibilities of his office without being 
either wet nurse or led around by the nose There is much to be said for having 

RB d to lvise with the Administrator in the making of loans and other 
} hlems Such a Board, however, should consist of capable small-business men, 
includir me with requisite financial experience, selected and appointed by 
t] Ad nistrat f t) s IB ness Administration This would he simply 
rood nkil and good bus Ss Procedure 

») In testimony presented t our committee by | ‘anking Government 
official n the exeentive branch there has been a great deal of emphasis given 
to such statements as “using Government money” and abolishing RFC as a means 
of Government ec« \ No ¢ St s to dispute the fact that the RFC gets no 

ropriat fro he Cong nd of its expel ind has made a 
profit on its lending operations from its inception 

The following exhibit, Money Saved the American Taxpaver by SDPA. docu 
n savings of ove >,800,000 during the first year and a quarter of SDPA’s 





“MONEY SAVED THI AMERICAN TAXPAYER BY SDPA 


“Under the Defense Production Act, the Small Defense Plants Administration 
is authorized to certify that small firms, or group of such firms, is financially 
and technically able to perform a specific contract. This certification must be 

epted by the procurement officer as final. The result is that instead of letting 
the contract in questoin a higher bidder (usually a large business) the Gov 


ert en procurement office r awards the contract to the low bidder (a small- 
business concern). thus savi 
“Here is a pi i 


ve been issued, and the amount of money saved on each contract during the 


the Tnited States Government money. 








| list showing companies for whom certificates of competency 


first vear and a quarter of its existence. Many more such certificates have been 
ssued since that date, so it seems obvious that many additional thousands of 
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dollars have been saved for the American taxpayer since that time. However, 
this list shows a saving of $3,S03,878.44. During the time these savings were 
being effected the entire cost of operating the Small Defense Plants Administra 
tion, including administrative expenses, rentals, salaries, travel, etc., amounted 
to less than $2,750,000 It is clear, then, that SDPA showed a clear protit to the 
United States Government of over $1 million 





Brubaker Mfg. Co., Inc., Los Angeles, Calif. : $56,272 uShips 
American Machinery Corp., Orlando, Fla $329,946—Birmingham Ordnance 
T 


istrict 
American Machinery Corp., Orlando, Fla.: $855,720—Birmingham Ordnance 
District 
Apalachicola Mfg. Co., Apalachicola, Fla. : $28,098—New York Quartermaster 


Fitzgerald Engineering Co., Coral Gables, ac: S3uSO00 Birming! i Ordnance 
District 

Dunbar Kapple, Inc., Geneva, TILL. : $839, 700—OT A¢ 

oO n Shipyards, Inc., Chicago, IL : $30520—BuShi 

s« h Railway Signal Co Orla Fia.: $66,451—B inghat Ordnar 
List et 

Paint B Corp., Melro Park, | $20,154—Aviat Sup] Office hila 
del phia 

Peoria Consolidated Manufacturers, Ine Peoria, | $265, 700—Chicago, Or 

ince District 

Ace Welding Service, Inc., Saugus, Mass. : $S200—BuShi 

Productions, Inec., Lowell, Mas S608 ASTAPA 

Grodan Mfg. & Sales Co., Detroit, Mich. : $49,273—OTA¢ 

Kenda Machine & Tool Co., Battle Creek, Mich $41.07s COT AC 

Lock City Machine & Marine Inec., Sault Ste. Marie, Mich. : $813,000—BuShips 

Made-Rite Mfg. Co., Inc., Detroit, Mich, ; $9,SO00—OTA¢ 

Atlas Package & Container Corp., ¢ lifton, N J $1.76 Gadsden AFSI) 





racute Machine Co., Bridgeton, N. J, : S68,896-——BuShips 
Industrial Television Ine., Clifton, N. J. : $262,000—BuAero 
Plast Woven Products Inc., Paterson, N. J.: 84,470 ASTAPA 
Erno Machines, White Plains, N. Y.: $4,750—BuAero 





General Products Corp., Union Springs, N. ¥ Ss. 000— BuOrd 

T. K. M. Blectrie Corp., Rochester, N. Y.: $39,750—BuAero 

Standard Mfe. Co., Mount Airy, N. ¢ $10.050—NPO Washington 

C. L Bryant Corp, Cleveland, Ohio; $53,218—Chicago Quartermaster 
Crown Controls Co., Inc., New Breman, Ohio: $28,697—BuAe1 


Gemeco Engr. & Mfzg., Glendale, Ohio : S500—OT A¢ 


Livde Corp., Fort Worth, Tex, : $122 276—-OTAC 

Pameo Corp., Lubbock, Tex S30. WL OAC Joliet 

Gare Co . Seattle, Wash. : S74.794—Philadelphia Corps of Encinee 

Midco Mfg Distributor Co., Shebyogan, Wis.: $14,047 
Engineers 


Brussell Mach. Corp., Middlehope (Newbut iN, g $30,155—Frankford Arse 


nal, Philadelphia 
Tycoon Tackel, Inc., Miami, Fla $126,277.14 Marine Quartermastet 
Washington Industrial Prod., Seattle, Wash. : $1,550—BuAero 
Valley Woolen Mills, Ine Homer, N. Y.: $3,400—OSTAPA-NYQMPA 
Gillsam Mfg., Dublin, Tex.: $9,.232—New York Quartermaster 
Total: $8,808,878.44 

The entire cost of opérating SDPA was for that period less than $2,750,000 ; 
so that SDPA made a profit of over a million dollars for the United States Treas 
ury As of the end of the last fiscal vear, SDPA had saved the Government 
$5,235,532, which is 28.4 ye ent in ¢ ess of the entire cost of the agency 

Ilow can economy be achieved by abolishing an agency which pays a profit 
into the National Treasury every veal 

Based upon the past experience of the REC. it would be silly on the part of 
anyone to claim or predict that the lending operations of a small-bu s enecy 
would compete with other lending organizations in the country The record 
shows that less than 1 percent of the total flow of credit in the country was fur 
nished hy FP FC’s lending operations What is import int is that RFC or ts 
successor has and would fill a gap in the financial phase of our industrial economy 


that is not serviced by the banks of the country at the present time Practically 
of the loans made by the RFC had been turned down by the commercial banks 
} 


all 
of the country and despite the fact that the 
unacceptable, the RFC showed an exceptionally good profit in handling them 


maanks considered such loans as 
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One would almost say that the success of the RFC in handling such loans is an 
ndictment of the banking system of the country. 

We would like to show you two charts. The first is titled “The Trend of 
Creative Thinking in the United States,” which shows for the years 1840 
through 1953 the number of patents applied for per 10,000 of population in the 
United States, number of patents granted, and the ration of patent applications 
to the patents actually granted. It is-not a pretty picture. It indicates that 
despite the fact that we have industrialized at a rate never before known in the 
history of any other nation, our creative thinking so far as industrial inventive- 
hess is concerned is drying up at an alarming rate 

The second chart, Ris nd Fall of Industrial Companies in the United States, 
shows the number of manufacturing companies in existence in this country during 





the years 1942 through 1952. Time did not permit us to gather the information 
for a longer period in time to present the information to this committee hearing. 
It will be seen that the number of manufacturing companies per capita has 


decreased since 1947 and the trend appears to continue downward. We believe 
this is an unhappy development in our industrial economy for it seems to indi- 
ate that through either lock of enterprise and aggressiveness or because of lack 


opportunity we Americans are not following the path of our forefathers which 
ide this the greatest industrial nation on earth, 

There is another melancholy fact disclosed by these charts. That is the rela- 

ip between the demise of small manufacturir ompanies to the drying up 

creative thinkins Contrary to a f uninformed opinion the great 

j ty ¢ nventions ¢ t come from the laboratories of the giant companies. 


he truth of the matter is that most of the inventions spring from the brain of 
i | ng alone or in a small company. This statement is 
based upon the report of the House Judiciary Committee Hearings on Monopoly 
part 24. Without any desire to cast any reflections on 

business, we are forced to the conclusion that big business tends to stifle 
creative thinking—unless we are willing to assume that big business is not able 


nen of ability equal to those who go into small business. Statistics 








ow conclusively that small business is the womb of creative thinking in 


It is the Government’s duty and responsibility to preserve this vehicle of 
reative thinking which in the final analysis will determine whether this Nation 
shall continue to be the greatest industrial power on earth. 

We are at a loss to understand the philosophy behind the thinking of the ad 
ministration’s avid desire to mutilate or destroy the ncies which at least 


have provided some measure of assistance to the creative segment of our indus- 








rial economy. 

We recomme! d that the Onl department of RFC be not abolished on the basis 
: logans as “governmental economy” or “creeping socialism” but that 
it be continued, at least until some agency is set up to perform the functions 
it has rendered to small business in the United States. 

We further recommend that a permanent and independent Small Business 
Administration be set up with the single line authority to do its job. If the 
Small Business Administration is to be hemmed in by restrictions and con- 
trolled by big executives from other Government agencies, we respectfully sug- 
gest that we not fool ourselves or try to cajole the small-business men of the 
country with it. Let us have an agency empowered and equipped to do the job 
or let us have nothing. 
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The Ciaran. Is Mr. Ferndés-Isern, of Puerto Rico, here / 

Mr. Robert H. Frost, of the Buda Co.. Washineton, D. C. ? 

If not, we wil] clive them permission to file a tatement. We w 1] 
vive anyone else permission to file a statement who wishes to do so. 

We will listen to the Defense Department at 10 o'clock tomorrow 
on their method of handling patents. At 10 o’clock on Thursday 
MOrHING, We will meet to write up legislation or tuke whatever ac 
tion the committee desires to take. 

The record on this whole business will close as of 6 o'clock tomor 
row night so that the balance of the record can be printed and be 
available to the committee members and the Senators. 

Is there anything else ¢ 

Senator Payne. Mr. Chairman, I think in the print you already 
have of the hearings held, it contains or should contain, the list of 
letters I submitted to be made a part of the record. 

The CuarrMan. I am certain it does. If it does not and you have 
the letters, we will see that they go into the record. (See p. 458, pt. 1.) 

Senator Payne. I think that, together with certain other informa 
tion developed as a result of the hearings already held, today’s hearing 
certainly substantiates to a very strong degree, and makes a very 
strong case in favor of no linit of $100,000, because of the fact that 
there are many of those cases that would be just out the window with 
no other place to turn if a limit was placed on them. 

The CnairmMan. I find that all of those letters are in the testimony. 
If there is nothing else, we will stand in recess until 10 o’clock tomor- 
row morning. 

(Whereupon, at 11:50 a. m., the committee recessed, to reconvene 
at 10 a. m., Tuesday, July 14, 1953.) 
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TUESDAY, JULY 14, 1953 


Untrep StTares SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
Washington, D. C. 

The committee met, pursuant to notice, at 10:15 a. m., in room 
301, Senate Office Building, Senator Homer E. Capehart (chairman) 
presiding. 

Present: Senators Capehart, Bricker, Bush, Beall, Goldwater, 
Sparkman, and Lehman. 

The CaHarrman. The committee will please come to order. 

We have this morning Mr. Ray M. iar, Patent Adviser, Office 
of Procurement, Office of the Secretary of Defense. Mr. Harris, are 
you alone? You may come up and be seated. 

Mr. Harris, on yesterday, at an open meeting, we had two witnesses, 
a Mr. McGregor and a Mr. Earle, who made some charges against the 
Defense Department in respect.to their treatment of ‘small business 
versus big business, and their attitude and treatment of all businesses. 
both big and small, with respect to patents? Have you read that / 


STATEMENT OF RAY M. HARRIS, PATENT ADVISER, OFFICE OF 
PROCUREMENT, OFFICE OF THE SECRETARY OF DEFENSE 


Mr. Harris. Yes, sir. 

The Cuatrman. You have a copy? 

Mr. Harris. I have no copy, but I saw a copy yesterday. 

The Cuarrman. I instructed the staff to furnish you a copy of their 
statements on yesterday. You received it? 

Mr. Harris. Yes, sir. 

The CuHamMan. So you have read what they said? 

Mr. Harris. Yes. 

The Cuairman. Do you have any prepared statement or do you wish 
to proceed in your own way for a while before we ask questions ¢ 

Mr. Harris. No; I have not prepared a statement. 

The CuarrmMan. You are the Patent Adviser of the Office of Pro- 
curement of the Secretary of Defense ? 

Mr. Harris. That is right. 

The CuairmMan. Do you handle all patent matters for the Depart- 
ment of Defense ! 

Mr. Harris. That is right, for the Office of the Secretary of Defense. 
Of course, we have patent advisers in the Army, Navy, and Air Force. 

The Cuairman. How long have you been in that position ? 

Mr. Harris. I have been there now since Janu: ary 1951. 
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The CHamman. So you are familiar with all the aspects of this 
ubject 4 

Mr. Harris. Yes, sir. 

The Cuairman. Do you care to make a statement in answer to what 


these gentlemen said veste rdavy / 

Mr. Harnts. As the Chairman would like, if you wish to ask me 
quest ns ol if vou wish me to? ikke some reply. 

The Carex an. Well. | think that the committee voted to invite 
the Depart \ t of Defense to come in this morning, In an open meet- 
ng, and it had to do with patents. 

Phis was said yesterday : 

Senator Bricker. Have you been discriminated against by the Military De 
partment in any way? 

Mr. Karr. I haven't been discriminated against, but I know enough about the 
inside that I don’t permit it. I will not make a contract with the military people 
iny more with a patent clause in it, because they pirated them time and time 


again. That can all be documented. On one of my late contracts there is no 


patent clause in the contract because I refused to accept the contract with a 
patent clause in it. 

Why do you not tell us im your own words how the Defense Depart 
ment handles patents ‘ 

Mr. Harris. Well. to begin with, we have the Armed Services Pro- 
curement Regulation, which is the basic document for the Department 
of Defense, covering procurement of all kinds. 

It is based upon Public Law 413, which is the Armed Services Pro- 
curement Act. 

This document, Armed Services Procurement Regulation, has a 
number of sections. There are a total of 16 sections. Section IX is 
on the subject of patents and copyrights. In section IX are our 
rules and policies concerning patent provisions in contracts. 

We have just the one set of rules. They are the same set for small 
business or big business. alike. 

They specify the different types of clauses which should go in differ- 
ent types of contracts, and under different situations. 

The testimony I found a little hard to follow because they did not 
identify what patent rights and clauses they were talking about. 

Now a supply or production contract is a contract for the purchase 
of a lot of items, or any quantities of standardized items which do not 
involve research and development or the development of a new model. 
In that type of a contract we do not ask for any patent rights. You 
need to know what we mean by patent rights. Patent rights means 
either license under the inventions which are developed in the per- 
formance of the contract or it might mean rights under the inven- 
tions which the contractor had before he took the contract. These are 
the two basic classes of inventions that we are talking about, under 
the subject of patent rights. 

Now, say. in the supply contract, we do not ask for any patent 
rights at all, because first of all, presumably no invention is made at 
any time in such a contract. The contractor is just furnishing mate- 
rials and supplies which he has. 

The second point is that we are only paying for the purchase price 
of the supply, the item, at so many dollars per unit. That does not 
include any research and development, or any background expense of 


origi ating that item. 
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That is another reason why we do not think it is proper to ask for 
patent rights in that kind of a contract. 

We do ask for certain other kinds of patent provision in a supply 
contract. If it is a contract for standard commercial items, which he 
is in the business of selling to the public. We ask the contractor for a 
patent-indemnity clause. ‘That is on the grounds that the contractor 
should know his product. He should have investigated the patent 
situation before he starts selling to the public so that he and his cus- 
tomers will not be infringing any patents. And, therefore, we 
should have some protection on that score. 

We have a few other clauses that go into supply contracts which I 
will not mention unless the committee desires. 

The Crarman. Do you have those clauses with you ? 

Mr. Harris. Yes, sir. 

The Cuarrman. I think we would like to have any clauses that your 
place in the contracts, to be made a part of the record, if you will, 
please. 

Mr. Harris. Mr. Chairman, I have a copy of section IX with me. 

The Crramman. Without objection, we will place that in the record. 
That covers the clauses we are talking about ? 

Mr. Harris. Yes, sir. 

(The information referred to follows :) 


SECTION IX—PATENTS AND COPYRIGHTS 
ARMED SERVICES PROCUREMENT REGULATION 


2 


(Current Edition, February 6, 1953) 
SECTION IX 
PATENTS AND COPYRIGHTS 


9-001 Effective Date of Section. This section shall b® complied with on and 
after 1 July 1949; and the contract clauses set forth in this section shall be 
inserted, whenever applicable, in all contracts executed as of a date on or after 
1 July 1949. Compliance with this section, and use of the contract clauses set 
forth herein, is authorized from the date of issuance. 


Part 1—Patents 


§-100 Scope of Part. This part sets forth the policy of the Departments in 
connection with patents and related matters, and prescribes contract clauses 
for the purposes of protecting the Government against patent risks in supply 
contracts and securing to the Government the patent rights to which it is 
enitled under research or development contracts. 

9-101 Definitions. As used in this part, the following terms have the mean 
ings set forth below, irrespective of the type or form of contract, the method 
of contracting, or the source of funds obligated thereby : 

9-101.1 Research or Development Contract. The term “research or devel 
opment contract” means any contract under which payment is to be made for 
experimental, developmental or research work. 

9-101.2 Supply Contract. The term “supply contract” means any contract 
for supplies as defined in paragraph 1-201.8 of this regulation, but does not 
include any research or development contract as defined in paragraph 9-101.1. 

9-101.8 Foreground Patent. The term “foreground patent” means a patent 
based upon inventions, improvements or discoveries conceived or first actually 
reduced to practice in the course of performing a research or development con- 
tract, or in the course of performing any prior experimental, developmental or 
research work done upon the understanding that a contract would be awarded. 

9-101.4 Background Patent. The term “background patent” means a_ pat- 
ent, other than a foreground patent, based upon inventions which relate spe- 
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cifically to the manufacture, construction or use of the subject matter of the 
contract and under which the contractor has acquired, or prior to completion 
or final settlement of the contract may acquire, the right to grant a license with- 
out obligation to pay compensation to others solely on account of such grant. 

9-102 Notice and Assistance. In order that the Government may be notified 
of claims of infringement asserted against a contractor or its subcontractor in 
connection with the performance of Government contracts, and in order that the 
Government may obtain necessary assistance from a contractor in the event of 
patent infringement litigation, the following clause shall be included in all 
research or development contracts and in all supply contracts, in excess of 
$1,000: 


NOTICE AND ASSISTANCE REGARDING PATENT INFRINGEMENT 

(a) The Contractor agrees to report to the Contracting Officer, promptly 
and in reasonable written detail, each claim of patent infringement based 
on the performance of this contract and asserted against it, or against any 
of its subcontractors if it has notice thereof. 

(b) In the event of litigation against the Government on account of 
any claim of infringement arising out of the performance of this contract 
or out of the use of any supplies furnished or construction work performed 
hereunder, the Contractor agrees that it will furnish to the Government, 
upon request, all evidence and information in its possession pertaining to 
the defense of such litigation. Such information shall be furnished at the 
expense of the Government except in those cases in which the Contractor 
has agreed to indemnify the Government against the claim being asserted. 

9-103 Reporting of Royalties. The Government as acquired patent rights 
under a large number of inventions as a result of Government-sponsored research 
and development or by other means. It is not equitable that royalties be charged 
to the Government in connection with procurement by the Departments where 
the Government has a license or other patent rights under the inventions for 
which the royalties are charged. In order that the Departments may be in- 
formed regarding royalty payments to be made by a contractor in connection 
with any procurement in excess of $10,000, the amount of which royalty pay- 
ments is reflected in the contract price to the Government or is to be reimbursed 
by the Government, the Contracting Officer shall, in the case of negotiated 
contracts in excesss of $10,000, either (i) obtain from the contractor information 
concerning royalty payments expected to be made in connection with the pro- 
posed procurement, together with the names of the licensors and either the 
patent numbers involved or such other information as will permit identification 
of the patents or other basis on which royalties are to be paid, or (ii) obtain 
from the contractor a certificate that the contract price includes no amount 
representing the payment of any royalty by the contractor directly to others. in 
connection with the performance of the contract, or (iii) insert in the contract 
the clause set forth below, entitled “Reporting of Royalties.” With respect to 
any advertised contract which may involve the payment of royalties by a 
contractor in the performance thereof, the clause set forth below, entitled 
“Reporting of Royalties,” shall be included in the solicitation of bids as one of 
the general contract provisions or conditions. The clause referred to is as 
follows: 


REPORTING OF ROYALTIES 

If this contract is in an amount which exceeds $10,000, the Contractor 
agrees to report in writing to the Contracting Officer, during the per- 
formance of this contract and prior to its completion or final settlement, 
the amount of any royalties or royalty rates paid or to be paid by it directly 
to others in connection with the performance of this contract, together with 
the names and addresses of licensors to whom such payments are made and 
either the patent numbers involved or such other information as will permit 
identification of the patents or other basis on which royalties are to be 
paid. Where the Contractor’s compliance with the foregoing reporting 
requirement is found by the Contracting Officer to be impracticable because 
of the size of the Contractor’s business or because of the nature of its 
accounting procedures, the Contractor may furnish one or more reports, 
based on its established accounting periods and covering the entire contract 
period, of royalties in excess of $1,000 (if computed on an annual basis) 
paid or to be paid to each licensor on the Contractor’s over-all business, 
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together with such other information as will permit indentification of the 
patents or other basis on which royalties are to be paid, in which event the 
Contractor shall furnish the Contracting Officer, upon his request and at 
Government expense, an allocation of such royalty payments to Government 
business or to the work or supplies covered by this contract; reference 
to any such periodic royalty reports, previously furnished to any Govern- 
ment agency and covering the period of performance of this contract, shall 
constitute compliance with the reporting requirements of this clause. 

The following provision may be added to the above clause, at the option of the 

Contracting Officer : 

“If this contract is in an amount which exceeds $10,000, and no royalties 
or royalty rates are paid or to be paid directly to others under the cireum- 
stances set forth above, the Contractor agrees so to report in writing to the 
Contracting Officer prior to completion or final settlement of this contract.” 

9-104 Classified Contracts. Unauthorized disclosure of classified subject 
matter, whether in a patent application or resulting from the issuance of a 
patent, may be a violation of the Dspionage Act (18 U.S. Code, Chapter 37) and 
related statutes, and may be contrary to the interests of national security In 
order that necessary security may be adequately preserved, the following clause 
shall be included in every classified research or development coutract and every 
classified supply contract : 

FILING OF PATENT APPLICATIONS 

(a) While and so long as the subject matter of this contract is Classified 
“Secret” or higher, the Contractor agrees that, before filing or causing to 
be filed a patent application disclosing any of said subject matter, it will 
refer the proposed application to the Contracting Officer for determination 
whether, for reasons of national security, such application should be kept 
secret or the issuance of a patent thereunder otherwise delayed, under perti 
nent statutes or regulations: and the Contractor agrees to observe any 
instructions given by the Contracting Officer in this regard, which instruc 
tions may include a direction not to file such application so long as the 
Contracting Officer considers that such filing would jeopardize national 
security. If the Contracting Officer directs the Contractor not to file such 
application, the Contractor may submit to the Contracting Officer a written 
request, addressed to the Secretary, for reconsideration of such direction, 
but pending action by the Secretary, the Contractor shall observe such 
instruction. 

(b) While and so long as the subject matter of this contract is classified 
“Confidential” or higher, and if the Contracting Officer determines that 
there is no other practical means for maintaining the security of said subject 
matter, the Contractor agrees to assign and convey to the Government upon 
request the entire right, title and interest in and to each United States 
patent application disclosing said subject matter and filed by or on behalf 
of the Contractor, the title to the assigned patent application to be held in 
trust by the Government, subject to reversion of the entire right, title and 
interest therein to the Contractor (i) upon allowance of the said application 
and payment of the final fee, or (ii) upon the mailing of notice by the Con 
tracting Officer to the Contractor that disclosure of the subject matter of 
the application will no longer jeopardize security. Nothing contained in 
this paragraph shall (A) apply to any patent application assigned to the 
Government under any other provision of this contract, or (B) enlarge or 
diminish the rights granted to or reserved by the Government or the Con 
tractor with respect to said application or the invention covered thereby, 
except to the extent expressly provided in this clause. 

(c) While and so long as the subject matter of this contract is classified 
“Confidential” or “Restricted,” the Contractor agrees to furnish to the 
Contracting Officer, at the time of or prior to filing or causing to be filed 
a patent application disclosing any of said subject matter, a copy of such 
application for determination whether, for reasons of national security, such 
application should be kept secret or the issuance of a patent thereunde 
otherwise delayed, under pertinent statutes or regulations; and the Con- 
tractor agrees to observe any instructions of the Contracting Officer in 
this regard. 

9-105 Patent Indemnification of Government by Contractor. In order that 
the Government may be protected from liability for patent infringement, a con- 
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tract clause providing for appropriate indemnification shall be used in accord- 
ance with the provisions set forth below: 
(a) The following clause shall be included in every supply contract in excess 
of $1,000 which calls exclusively for standard commercial supplies : 
PATENT INDEMNITY 
The Contractor agrees to indemnify the Government and its officers, agents 
and employees against liability, including costs and expenses, for infringe- 
ment upon any Letters Patent of the United States (except Letters Patent 
issued upon an application which is now or may hereafter be, for reasons 
of national security, ordered by the Government to be kept secret or other- 
wise withheld from issue) arising out of the performance of this contract 
or out of the use or disposal by or for the account of the Government of 
supplies furnished or construction work performed hereunder. The fore- 
going indemnity shall not apply unless the Contractor shall have been in 
formed as soon as practicable by the Government of the suit or action 
leging such infringement, and shall have been given an opportunity to 
present recommendations as to the defense thereof; and further, such in- 
demnity shall not apply in any one of the following situations: (i) any in 
fringement resulting from the addition to any such supplies of other supplies 
not furnished by the Contractor for the purpose of snch addition; (ii) any 
settlement of a claim of infringement made without the consent of the 
Contractor, unless required by final decree of a court of competent juris 
diction; (iii) any Claim of infringement arising from use or disposal outside 
the scope of any license limitation under which the Contractor is bound, pro 
vided that the Contractor has notified the Government of the limitation 
prior to first delivery under this contract; (iv) any infringement necessarily 
resulting from changes (other than the substitution of another standard 
commercial part or Component manufactured or supplied by the Contractor ) 
ordered pursuant to this contract, or from specific written instructions given 
by the Contracting Officer directing a manner of performing the contract not 
normally utilized by the Contractor. 

i) Certain supply contracts call for items or parts thereof which are stand 
ard commercial supplies and also for items or parts thereof which are not stand 
ard commercial supplies In any such contract the indemnity clause set forth 
in (a) above shall be inserted, and the following paragraph shall be added at the 
end of such clause, for the purpose of excluding from its application such specific 


iter 


itemis or parts thereof as are not standard commercial supplies: 








‘The foregoing shall not apply to the following contract items or parts 
thereof, which are not standard commercial supplies: 
(List the items or parts thereof to be excluded.)” 

9-106 Authorization and Consent. Under the Act of June 25, 1948 (28 U. S. 
Code 1498) which replaces the Act of June 25, 1910, as amended (35 U. S. 
Code 65), any suit for infringement of a patent by a contractor or by any sub- 
contractor (including lower-tier subcontractors) in the performance of a 
Government contract must be brought against the Government in the Court of 
Claims, and not against the contractor, if the Government gives its authorization 
or consent to the manufacture or use of the patented invention. The contractor 
is thereby protected from injunctive action in the performance of a Government 
contract, although the Government may not bear the ultimate liability in the 
event of recovery in the Court of Claims, such liability being dependent upon 
whether or not there is a Patent Indemnity clanse in the contract. Therefore, 
both a Patent Indemnity clause (as set forth in paragraph 9-105) and an 
Authorization and Consent clause may be included in the same contract. The 
following Authorization and Consent clause is approved for use in any contract: 


AUTHORIZATION AND CONSENT 


my 


he Government hereby gives its authorization and consent (without 
prejudice to its rights of indemnification, if such rights are provided for 
in this contract) for all use and manufacture, in the performance of this 
contract or any part hereof or any amendment hereto or any subcontract 
hereunder (including any lower-tier subcontract), of any patented inven- 
tion (i) embodied in the structure or composition of any article the delivery 
of which is accepted by the Government under this contract, or (ii) utilized 
in the machinery, tools or methods the use of which necessarily results from 
compliance by the Contractor or the using subeontractor with (a) specifica- 
tions or written provisions now or hereafter forming a part of this con- 
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tract, or (b) specific written instructions given by the Contracting Officer 
directing the manner of performance. 


The word “necessarily” in “(ii)” of the above clause may be deleted in any 
research or development contract, or in any contract which includes a patent 
indemnity clause as set forth in paragraph 9-105. 


9-107 Patent Rights Under Research or Development Contracts. 

9-107.1 License Under Foreground Patents. Under any research or develop 
ment contract, the Government should receive at least a royalty-free license 
to practice or have practiced any invention conceived or first actually reduced 
to practice in the course of performing the contract or in the course of per 
forming any prior experimental, developmental or research work done upon 
the understanding that a contract would be awarded. In certain circumstances, 
however, as where (i) a contractor has spent large sums of money in develop 
ing an invention to the point that its practicability has been established or has 
otherwise established its practicability as by engineering design, or (ii) the 
use of a base material developed entirely outside of any Government contract 
is involved, it is proper to exclude any such invention or material from a 
general license to the Government or otherwise to negotiate with respect to 
the Government's rights in such invention or material. The contract cost or 
price should in no event be increased merely by reason of the inclusion of a 
Patent Rights clause. For the purposes of this paragraph, the following clause 
shall be included in all reesarch or development contracts except as is provided 
in paragraph 9—-107.2: 

PATENT RIGHTS 

(a) As used in this clause, the following terms shall have the meanings 
set forth below: 

(i) The term “Subject Invention” means any invention, improvement 
or discovery (whether or not patentable) conceived or first actually reduced 
to practice either (A) in the performance of the experimental, develop- 
mental or research work called for under this contract, or (B) in the 
performance of any experimental, developmental or research work relat 
ing to the subject matter of this contract which was done upon the under 
standing that a contract would be awarded. 

(ii) The term “Technical Personnel” means any person employed by 
or working under contract with the Contractor (other than a subcontractor 
whose responsibilities with respect to rights accruing to the Government 
in inventions arising under subcontracts are set forth in paragraphs (f), 
(gz) and (h) of this clause), provided that such person, by reason of the 
nature of his duties in connection with the performance of this contract, 
would reasonably be expected to make inventions. 

(iii) The terms “subcontract” and “subcontractor” mean any subcom 
tract or subcontractor of the contractor, and any lower-tier subcontract 
or subcontractor under this contract. : 

(b) The Contractor agrees to and does hereby grant to the Government 
an irrevocable, nonexclusive, nontransferable and royalty-free license to 
practice, and cause to be practiced for the Government throughout the 
world, each Subject Invention in the manufacture, use, and disposition 
according to law, of any article or material, and in the use of any method; 
provided, however, that with respect to (i) any Subject Invention made 
by other than Technical Personnel, (ii) any Subject Invention conceived 
prior to any performance of this contract as set forth in paragraph (a) 
above but first actually reduced to practice in the course of any such per- 
formance, and (iii) the practice of any Subject Invention in foreign coun- 
tries, the said license and other rights hereinafter provided shall be to 
the extent of the Contractor’s right to grant the same without incurring 
any obligation to pay royalties or other compensation to others solely on 
account of said grant. Nothing contained in this paragraph shall be deemed 
to grant any license under any invention other than a Subject Inven 
tion. . Any license granted herein shall not convey any right to the 
Government to manufacture, have manufactured, or use any Subject 
Invention for the purpose of providing services or supplies to the general 
public in competition with the Contractor or the Contractor’s commercial 
licensees in the licensed fields. 

(c) The Contractor agrees as follows: (i) to make written disclosure 
promptly to the Contracting Officer of each Subject Invention which rea- 
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sonably appears to be patentable and to exert all reasonable effort to make 
such disclosure not later than six months after first publication, public 
use or sale; (ii) to specify, at the time of such disclosure, whether or not 
said Subject Invention has been or will be claimed in a United States 
patent application and unless it thereafter notifies the Government to the 
contrary not later than eight months after first publication, public use 
or sale, to file or cause to be filed in due form and time a United States 
patent application covering each Subject Invention so specified; (ii) to 
the extent of the Contractor’s right to do so, to deliver to the Contracting 
Officer such duly executed instruments (prepared by the Government) of 
assignment, application papers and rightful oaths as are necessary to vest 
in the Government the sole and exclusive ownership of, and the right 
to apply for and prosecute patent applications covering, each Subject In- 
vention which the Contractor does not specify as aforesaid (or having se 
specified, thereafter notifies the Government to the contrary), subject, how- 
ever, to the reservation of a nonexclusive and royalty-free license there- 
under to the Contractor (and to its associated and affiliated companies, 
if any, within the corporate structure of which the Contractor is a part), 
which license shall be assignable to the successor of that part of the Con 
tractor’s business to which it pertains; (iv) to furnish promptly to the 
Contracting Officer on request an irrevocable power of attorney to inspect 
and make copies of each United States patent application as filed by or 
on behalf of the Contractor covering any Subject Invention; (v) in the 
event the Contractor elects not to continue prosecution of any such United 
States patent application filed by the Contractor, to so notify the Con- 
tracting Officer not less than sixty davs before the expiration of the 
response period, and upon written request, to deliver to the Contracting 
Officer, to the extent of the Contractor's right to do so, a duly executed 
assignment to the Government of the entire rights to such patent appli- 
eation and any Subject Invention claimed therein subject to a reservation 
as specified in (iii) above; and (vi) to deliver to the Contracting Officer 
duly executed instruments fully confirmatory of any license rights herein 
agreed to be granted to the Government. If, to the best of the Contrac- 
tor’s knowledge and belief, no inventions have been conceived or first actu- 
ally reduced to practice under this contract, the Contractor shall so certify 
to the Contracting Officer. 

(d) The Contractor agrees to and does h ‘reby grant to the Government, 
to the full extent of the Contractor’s right te do so without payment of 
compensation to others, the right to reproduce, use and disclose for govern 
mental purposes (including the right to give to foreign governments for 
their use as the national interest of the United States may demand) all 
or any part of the reports, drawings, blueprints, data and technical infor- 
mation specified to be delivered by the Contractor to the Government 
under this contract; provided, however, that nothing contained in this 
paragraph shall be deemed, directly or by implication, to grant any license 
‘under any patent now or hereafter issued or to grant any right to reproduce 
anything else called for by this contract. 

(e) Until the Contractor has delivered to the Government the disclosures 
required by paragraph (c) (i) of this clause and the information as to any 
subcontractor required by paragraph (g) of this clause, there shall be 
withheld from final payment under this contract ten percent (10%) of 
the contract price, or $5,000, whichever is smaller; provided however, that 
the withholding of the aforesaid amount, or subsequent payment thereof 
to the Contractor, shall not be construed as a waiver of any rights accru- 
ing to the Government under this contract; and provided further, that any 
amount so withheld under this paragraph shall not be in addition to any 
amounts withheld under other provisions of this contract. This para- 
graph shall not be construed as requiring the Contractor to withhold any 
amounts from a subcontractor to enforce compliance with the patent pro- 
visions of a subcontract 

(f) The Contractor agrees to exert all reasonable effort to negotiate for 
the inclusion in any subcontract hereunder of $3,000 or more, in which 
payment is to be made for experimental, developmental or research work, 
of this patent rights clause or one approved by the Contracting Officer. In 
the event of refusal by a subcontractor to accept such patent rights clause, 
the Contractor shall obtain the written authorization of the Contracting 
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hake Officer (which authorization may be granted with respect to a particular 
iblic subcontract) to proceed with the subeontract, and shall cooperate with the 
not Government in the negotiation with such subcontractor of a mutually 
ates acceptable patent rights clause: provided however, that the Contractor 
the shall in any event require the subcontractor to grant to the Government 
use patent rights under Subject Inventions of no less scope and on no less 
ates favorable terms than those which the Contractor dias under such sub 
) to contracts, except that in no event shall the subcontractor be required to 
ting grant to the Government patent rights in excess of those herein agreed 
) of to be granted to the Government by the Contractor. 
vest (g) The Contractor agrees to notify the Contracting Officer in writing 
ight of any subcontract containing a patent rights clause, to furnish to the 
In Contracting Officer a copy of such clause, and promptly to notify the 
S80 Contracting Officer when such subcontract is completed. It is understood 
OW that with respect to such subcontract clause, the Government is a_ third 
ere party beneficiary; and the Contractor hereby assigns to the Government 
Lies, all the rights that the Contractor would have to enforce the obligations 
rt), of the subcontractor with respect to Subject Inventions. The Contractor 
‘on shall not be obligated to enforce the agreements of any subcontractor here 
the under relating to a patent rights clause in any subcontract. 
rect (h) When the Contractor shows that it has been delayed in the per 
or formance of this contract by reason of its inability to obtain, under reason 
the able terms that include a suitable patent rights Clause, a qualified sub 
ted contractor for any particular part, item or function of this contract for 
‘on- which the Contractor itself does not have available facilities or qualified 
the personnel, the Contractor's delivery dates shall be extended for a period 
ing «f time equal to the duration of such delay; and, upon request of the Con 
ted ° tractor, the Contracting Officer shall determine to what extent, if any, an 
pli- additional extension of the delivery dates, and an increase in contract price 
ion based upon additional costs incurred, are proper under the circumstances : 
cer and the contract shall be modified accordingly. If the Contractor, after 
ein exerting all reasonable effort, is unable to obtain a qualified subcontractor . 
ac- as set forth above, the Contractor may submit to the Contracting Officer a 
tu- written request for waiver or modification of the requirement that a suit 
ify able patent rights clause be included in the subcontract. Such request 
shall specifically state that the Contractor has used all reasonable efforts to 
nt, obtain such qualified subcontractor and shall cite the waiver or terminsttion 
of provision hereinafter set forth. If, within thirty five (35) days after the 
n date of receipt of such request for a waiver or modification of said require 
‘or ment, the Contracting Officer shall fail to grant such request, the require 
all ment shall be deemed to have been waived by the Government. If within 
Tv such period the Contractor shall receive a written denial of such request by 
rit the Contracting Officer, this contract shali thereupon automatically ter 
\is minate and the rights and obligations of the parties shall be governed by 
se the provisions of the clause of this contract entitled “Termination for the 
ce Convenience of the Government” just as if a notice of termination had 
been delivered to the Contractor specifying that the contract was termi 
es nated for the convenience of the Government. 
ay 9-107.2 Title to Foreground Patents. Although with respect to forecround 
be patents it is the policy of the Departments normally to acquire only license rights 
of thereunder, nevertheless in some circumstances the Government should obtain 
at full title to such patents, subject in most cases to a license to the contractor 
of Ordinarily, however, in such circumstances there should be no increase in the 
u- contract cost or price, merely because the Government acquires title. 
ly Examples of instances where it is proper and desirable for the Government 
ly to acquire title are as follows: 
A- (a) where one Contractor has assembled a rroup of research scientists through 
hy the cooperation of other similar firms, institutions or organizations ; 
0- (b) where the Contractor, in completing a final phase of a development project, 
utilizes the work of other cooperating persons, institutions or organizations, and 
r it would be unfair to such other persons, institutions or organizations to allow 
‘h the Contractor to retain title to inventions resulting from such developments ; 
Kk, (ec) where the major portion of the work under the contract is to be done 
n in Government-operated laboratories and with Government-furnished equipment : 
P, (a) where the Contractor is an organization, the principal business of which 
£ is doing research or development work for the public, and which does not custom- 


ari'y retain patent rights under inventions made by it in the research or 
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development work conducted for others, provided that the Contractor may be 
permitted to retain title in such case (subject to a license to the Government as 
set forth in paragraph 9-107.1) if proper adjustment therefor is made in the 
contract cost or price; 

‘e) where the Contracting Officer ascertains that title to foreground patents 
is necessary for military security and so notifies the Contractor prior to its 
beginning performance ; 

When it is desirable, as set forth above, for the Government to acquire title 
to foreground patents, the following paragraphs (a), (b) and (c) shall be 
substituted for the corresponding paragraphs of the Patent Rights clause set forth 
in paragraph 9—107.1: 

“(a) As used in this clause, the following terms shall have the meanings 
set forth below: 

(i) The term “Subject Invention” means any invention, improvement or 
discovery (whether or not patentable) conceived or first actually reduced 
to practice (unless disclosed in a patent application filed prior to beginning 
the performances hereinafter set forth) either (A) in the performance 
of the experimental, developmental or research work called for under this 
contract, or (1) in the performance of any experimental, developmental 
or research work relating to the subject matter of this contract which was 
done upon the understanding that a contract would be awarded, 

(ii) The term “Technical Personnel” means any person employed by or 
working under contract with the Contractor (other than a subcontractor 
whose responsibilities with respect to rights accruing to the Government 
in inventions arising under subcontracts are set forth in paragraphs (f), (g) 
and (h) of this clause), provided that such person, by reason of the nature 
of his duties in connection with the performance of this contract, would 
reasonably be expected to make inventions. 

(iii) The terms “subcontract” and “subcontractor” mean any subcontract 
or subcontractor of the Contractor, and any lower-tier subcontract or 
subcontractor under this contract. 

(b) The Contractor agrees to and does hereby grant to the Government all 
right, title and interest in and to each Subject Invention subject to the 
reservation of a nonexclusive and royalty-free license to the Contractor to 
practice any such invention: provided, however, that with respect to any 
Subject Invention made by other than Technical Personnel and with respect 
to the practice of any Subject Invention in foreign countries, said grant 
and other rights hereinafter provided shall be limited to the Contractor's 
right to assign or grant the same without incurring any obligation to pay 
royalties or other compensation to others solely on account of said grant. 
The Contractor further agrees to and does hereby grant to the Government 
with respect to any invention disclosed in a patent application of the Con 
tractor filed prior to beginning the performances set forth above and first 
actually reduced to practice by the Contractor in any such performance, 
an irrevocable, nonexclusive, nontransferable and royalty-free license to 
practice, and cause to be practiced for the Government throughout the world, 
each such invention in the manufacture, use, and disposition according to 
law, of any article or material, and in the use of any method; provided, 
however, that with respect to (i) any such invention made by other than 
Technical Personnel and (ii) the practice of any such invention in foreign 
countries, the said license shall be to the extent of the Contractor’s right 
to grant the same without incurring any obligation to pay royalties or other 
compensation to others solely on account of said grant. 

(c) The Contractor agrees as follows: (i) to make written disclosure 
promptly to the Contracting Officer of each Subject Invention, and of each 
invention under which a license is acquired pursuant to paragraph (b) 
above, which reasonably appears to be patentable, and to exert all reason 
able effort to make such disclosure not later than six months after first 
publication, public use or sale: (ii) to deliver to the Contracting Officer 
such duly executed instruments (prepared by the Government) of assign- 
ment, application papers and rightful oaths relating to each Subject Inven- 
tion, title to which vests in the Government pursuant to this clause, as the 
Contracting Officer may require to enable the Government to file and prose- 
cute patent applications therefor in any country, and to assign and record 
title to such applications: (iii) to disclose to the Contracting Officer (either 
by giving the patent number or a copy of the patent application), prior to 
completion or final settlement of this contract, each invention under which 
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the Government has been granted a license pursuant to the second sentence 
of paragraph (b) above, and to deliver to the Contracting Officer duly exe- 
cuted instruments fully confirmatory of such license rights. If, to the best of 
the Contractors’ knowledge and belief, no inventions have been conceived or 
lirst actually reduced to practice under this contract, the Contractor shall so 
certify to the Contracting Officer.” 

9-107.38 Reproduction Rights Under Background Patents. The grant of 
a license or title to the Government under foreground patents, as hereinabove 
in this part set forth, does not give the Government a free right to practice such 
foreground patents if the Contractor owns or has control of a dominant back. 
sround patent. It is therefore proper and desirable in the case of certain research 
or development contracts that the Government should obtain, under certain 
equitable circumstances as hereinafter set forth, a reproduction right (a limited 
license right) under such background patent or patents in addition to title or 
license under foreground patents as provided in paragraphs $—107.1 and 9—107.2 
above. Thus, reproduction rights should be obtained where there are benefits 
to the contractor, such as those set forth below, and where it is believed that the 
manufacture or use of the subject matter of the contract, or parts, modifications 
or improvements thereof, will involve the practice of inventions covered by con- 
tractor’s background patents. The contract price should not be increased by 
reason of the acquisition of such reproduction rights. Representative equitable 
circumstances which should be taken into account by the Contracting Officer 
in this connection are as follows: 

(a) a new research objective or idea, either new generally or new to the 
contractor's fields of activity, particularly when the Government furnishes 
the contractor with valuable technical information ; 

(b) aid to the contractor in conducting experimental, developmental or 
research work which the contractor would otherwise have to conduct at his 
own expense and which leaves the contractor with valuable commercial 
rights; 

(c) opportunity for the contractor to explore fields too speculative to be 
undertaken commercially but which have commercial possibilities ; 

(d) aid to the contractor through the furnishing of the knowledge and 
experience of the Government or of scientific or techncial personnel in con 
nection with the work to be performed under the contract, together with 
substantial aid and assistance by such personnel, beyond that normally 
furnished in a research or development contract of the type involv=d; 

(e) use of Government facilities for working upon or testing new develop- 
ments in connection with the contract to a degree beyond that normally 
provided in a research or development contract of the type involved. 

While the particular wording of a provision granting such rights to the Gov- 
ernment is a matter of negotiation in each case, an approved paragraph for ad- 
dition to the Patent Rights clause prescribed by paragraph 9-107.1 or 9-107.2, 
whichever is applicable, is as follows: 

“(i) In addition to the rights granted to the Government in the fore- 
going paragraphs of this clause, the Contractor hereby grants to the Gov- 
ernment, under any patents now or hereafter issued with respect to which 
the Contractor now has, or prior to completion or final settlement of the 
contract May acquire, the right to grant licenses without becoming liable 
to pay compensation to others because of such grant, the right to reproduce 
or to have reproduced articles or materials substantially the same as those 
delivered to the Government hereunder, and any modilications or im- 
provements thereof, and to practice or cause to be practiced processes de 
veloped in the performance of this contract, and to use in their entirety and 
dispose of in accordance with law articles or materials so reproduced. The 
acceptance or exercise by the Government of the aforesaid right shall not 
prevent the Government at any time from contesting the enforceability, 
validity or scope of, or title to, any patent under which a right is granted 
by this paragraph. Any rights granted to the Government by this para- 
graph shall not convey any right to the Government to reproduce or have 
reproduced any article or material, or to practice or cause to be practiced 
any process, for the purpose of providing services or supplies to the general 
public in competition with the Contractor or the Contractor's commercial 
licensee in the licensed fields. This paragraph shall not be required to be 
included in any subcontracts hereunder.” 

9-107.4 Foreign Patent Rights. Executive Order 9865 of June 14, 1947, re- 
quires that all Government departments and agencies shall, whenever practicable, 
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acquire the right to file foreign patent applications on inventions resulting from 
research conducted or financed by the Government.- Pursuant to such Execu 
tive Order, the Departments shall, whenever practicable, include in research or 
development contracts (other than contracts containing the Patent Rights 
clause prescribed by paragraph $-107.2) a commitment by the contractor to 
convey to the Government the rights necessary to enable the Government to pros 
ecute applications and obtain patents on such inventions in foreign countries. 
lor the purposes of this paragraph, the following clause is approved for use: 


ForEIGN Parent RIGHTS 


The Contractor agrees, notwithstanding any other provision in this 
contract to the contrary, (i) to grant to the Government, upon request, 
title to the foreign rights in each Subject Invention (as defined in the clause 
of this contract entitled “Patent Rights”), (ii) to inform the Contracting 
Officer, at the time of making the disclosure provided for under the terms 
of paragraph (c) (i) of the clause of this contract entitled “Patent Rights,” 
whether or not there has been a publication of such invention and if so, the 
date and identity of such publication and (iii) to deliver to the Contracting 
Officer such duly executed instruments (prepared by the Government) of 
assignment, application papers and rightful oaths as are necessary to vest 
in the Government with respect to each Subject Invention (A) the sole and 
exclusive ownership in any foreign patent application and any patent that 
may issue thereon, and (B) the right to apply for and prosecute such foreign 
patent applications. 

9-107.5 Contracts Relating to Atomic Energy. The provision set forth below 
shall be inserted as part of the Patent Rights clause prescribed by paragraph 
9—107.1 in all research or development contracts relating to atomic energy. Any 
request for deviation from the following provision shall be forwarded by the 
Contracting Officer to the designated section of the Department concerned for 
reference to the Atomic Energy Commission for determination by it as to whether 
the provision set forth below must be included in the contrect or whether such 
provision may be modified. * The provision referred to is as follows: 

“( ) With respect to any Subject Invention made by employees of the 
Contractor (except clerical and manual labor personnel who do not have 
access to technical data), and relating to the production or utilization of 
fissionable material or atomic energy within the purview of the Atomic 
Knergy Act of 1946 (42 U. S. Code 1801-1819), the Contractor agrees (i) 
to furnish to the United States Atomic Energy Commission (hereinafter 
in this paragraph referred to as ‘the Commission’) through the Contracting 
Officer complete information regarding such Subject Invention, the Com 
missior to have the sole and conclusive power to determine whether and 
where a patent application shall be filed, and to determine the disposition 
of the title to and rights under any such application or any patent that 
may issue thereon; (ii) to obtain the execution of and deliver to the Com- 
mission all documents relating to each such Subject Invention and to do all 
things necessary or proper to carry out any determination of the Commis 
sion, made under subparagraph (i) above: (iii) unless otherwise authorized 
in writing by the Commission, to obtain patent agreements from all such 
employees to effectuate the purposes of this paragraph: and (iv) unless 
otherwise authorized in writing by the Commission, to insert this paragraph 
in all subcontracts. No claim for pecuniary award or compensation under 
the provisions of the Atomic Energy Act of 1946 shall be asserted by the 
Contractor or its employees with respect to any Subject Invention covered 
by this paragraph.” 

9-108 Follow-Up of Patent Rights. Appropriate systems of follow-up in con 
nection with research or development contracts should be maintained by the 
Departments in order that inventions in which the Government may have an 
interest may be properly identified. and formal agreements evidencing the 
(sovernment’s rights therein be obtained. 

9-109 Adjustment of Royalties. The Royalty Adjustment Act of 1942 (35 U.S 
Code 89-96) provides a means of reducing royalties charged as an incident of 
cost in Government procurement when in the opinion of the Secretary of any 
Department or his authorized representative such royalties are excessive. 
Action to be taken under said Act shall be in accordance with procedures pre- 
scribed bv each respective Department. 

9-110 Patent Interchange Agreement. The Governments of the United States 
and of the United Kingdom have entered into a patent interchange agreement 
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which provides, among other things, for the use of patented information within 
the respective countries for the effective period of the agreement and a method 
of processing claims arising thereunder. Patent claims by nationals of the 
United Kingdom asserted against any of the Departments shall be referred to the 
Interdepartmental Patent Interchange Committee in accordance with procedures 
prescribed by each respective Department 

9-111 Processing of Infringement Claims. The Departments shall process 
claims for alleged unauthorized use of inventions in accordance with instructions 
of each respective Department. 

9-112 Patent Rights Under Contracts for Personal Services. The following 
clause shall, except as otherwise provided in paragraph 7—-503.9 of this regulation, 
he inserted in all personal services contracts for services to be performed by an 
individual as set forth in paragraph 7-502 of this regulation : 

PATENTS 

The Contractor agrees to be bound by all the provisions of Executive Order 
10096, dated 23 Jan 1950, and any orders, rules, regulations, or the like 
issued thereunder ; provided, however, that the foregoing shall not apply if 
the terms of the Contractor’s employment contemplate not more than ninety 
(90) days’ service in any one calendar year. 

The Cuatrman. Did you say that covers all the clauses that you 
have placed in contracts ¢ 

Mr. Harris. Well, all that we have placed in contracts by virtue of 
the standing instructions. There may be times when you are negotiat- 
ing a special deal which none of these clauses fit, and then it is neces- 
sary for the people working out the contract to draft a clause to fit 
that situation. Section LX does not have these special clauses, but. it 
has the standard approved clauses. 

Phen, in the research and development contract, or in a contract 
perhaps for supplies, which also has some research and development 
aspects, where the contract might provide that the manufacturer is 
supposed to furnish and develop a new model, and when that is ap- 
proved, he will deliver 100,000 more like it—in that contract we put 
the patent-rights clause, which is the license under the inventions 
which are made under the performance of that contract. 

The Cuarmman. You mean, where you employ a firm and give them 
a contract to invent or make a prototype of a certain thing which is 
new, under those circumstances you retain what/—a complete 100 
percent interest in the patent, or just a shop right ? 

Mr. Haxrts. The shop right. That is our general policy to get only 
the shop right. A shop right is generally defined as a license to the 
employer to make in his own factory. That right is not sufficient 
for the Government, since we buy much more than we make. For the 
Government we want the right to manufacture in our arsenals, 
that is involved, or the right to have other manufacturers make it for 
us, because that is De way we get most of our material. 

The Carman. You do issue a number of contracts, do you not, to 
individual firms or individuals, to develop and invent and make pro- 
totypes of many things? 

Mr. Harris. Right. 

The Cuarmman. Where the Government bears 100 percent of the 
organs in that connection ? 

Ir. Harris. That is correct. 

The Cuarmman. Under those circumstances you always retain any 
patent rights that-may develop as a result of that for the Government ? 

Mr. Harris. We alw: avs ask for patent rights in that situation. 
The patent rights might vary from license rights to the title. In most 
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cases the patent right is the license, as distinguished from the title, 
the title being the entire ownership and the license being just the 
right to use for the Government. 

The Cuamman. Under those circumstances, you always insist that 
the Government own the patent rights or have the right to license 
others or, if the Government retains the right, to have anybody they 
want to reproduce it? 

Mr. Harris. That is correct. 

The CuarrMan. That is only where the Government furnishes all 
the money in the development ? 

Mr. Harris. When you say “all the money,” we get into an argu- 
ment with industry. Industry generally says you never pay for all 
of it, and then they start arguing with us about it. 

The Cuatrman. It is where you go to the man or go to the institu- 
tion and say, “We want something or we want an improvement made 
upon this,” or “We want a complete new product.” 

Under those circumstances you do retain patent rights, is that 
correct? 

Mr. Harris. That is correct. 

The CuatrmMan. That is one category. The other category is where 
you advertise for bids, on a sealed-bid basis. Under those circum- 
stances, do you ask re patent protection ¢ 

Mr. Har ris. No, 

The CHarrMan. Yc ou do not? 

Mr. Harris. No, sir. 

The Cuatrman. That is, if you advertise for 100,000 of what I am 
holding in my hand, or something else, under those circumstances do 
you ask for patent protection ? 

Mr. Harris. You said “patent protection.” We do not ask for 
patent rights. We do ask for the patents-indemnity clause which I 
mentioned. 

The Cnatrrman. But you do not ask that the supplier or the bidder 
give up any of his patent rights under those circumstances ? 

Mr. Harris. No, sir. 

The Cuarrman. Now, you have a third class of procurement, do vou 
not, and that is on a negotiated basis, where it is not a sealed bid. You 
go to X corporation or X number of companies, and negotiate with 
them, to make X number of some product. How do you handle the 
patent situation under those circumstances ¢ 

Mr. Harrts. That is identical to the sealed-bid problem. We do not 
have any different rule on that. 

The Cuatrman. You have in many instances, have you not, endeav- 
ored to get these manufacturers to give you the right to use their 
patents‘ 

Mr. Harrts. I have heard that charged, but that is not in our policy 
or in our instructions. I have possibly heard of a few cases where 
that has happened. There was usually some justification for it. You 
will get into the situation that these contracts are never pure one way 
or the other. When I say “never,” I should change that to “not al- 
ways.” You have the mixed contract, and in the mixed contract, 
where you are getting one prototype and then 100,000 more, there you 
could answer the question either way, because there it is a supply con- 
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tract. You are negotiating for it, as you say. But we are also asking 
for all patent rights in that contract. 

The Corder: Has it not been a quite common practice for you to 
try to get, in many instances, the right to reproduce the patent by the 
people who you were negotiating with? 

Mr. Harris. Not in the procurement of supplies. 

The Crarrman. Do not limit it to supplies, now. I mean every- 
thing. 

Mr. Harris. Only where we are, as you said in the beginning, paying 
all ora substs antial part of the cost for research and deve ‘lopment. 

The CuarrmMan. Are you certain ? 

Mr. Harris. Iam certain that is our policy. 

The Cuatrman. Are you certain that your procurement officers have 
not in many instances violated that procurement policy ? 

Mr. Harris. No; I cannot be certain of that. 

Senator SparkMAN. Nor the other way either? 

Mr. Harris. There may be times when we have not gotten as much 
as we should. Is that what you mean / 

Senator Sparkman. You said that is your policy and you seemed to 
emphasize that. I wonder if we could draw the inference that you are 
not so certain of the practice ¢ 

Mr. Harris. That is true. I am not so certain of that, because the 
practice takes place all over the country, and I am one man in the 
Department of Defense, and I cannot be sure. 

The Cuatrman. Mr. Harris, you might well be getting a little bit 
afield. We want the facts: that is all. 

Mr. Harers. That isall I can tell you. 

The Cuarrman. For example, a law was passed in 1910, and which 
is on the statute books at the moment, which gives you the right to do 
that. 

The law enacted in 1910, title 28, United States Code 1498, author- 
ized any contracting officer to incorporate in the purchase contract, a 
clause permitting the production of a patented item for Government 
use only by a firm or firms other than the holder of the patents, when- 
ever in his judgment such action is in the public interest. 

If the holder of the patent which is used by the Government in 
procurement from another firm presents a sound case for the collection 
of a royalty, the law of 1910 authorizes such payment. 

If the Government determines that the holder of a patent has not 
presented a sound case for the collection of royalty, the.owner of the 
patent has a right of action against the Government in the court of 
claims. 

The 1910 law gives you the right to do that? 

Mr. Harris. That is right. 

The CHarrMan. You say you have not been doing it. Have you 
been violating the law ? 

Mr. Harris. I have been talking about the clauses we put into a 
contract for obtaining patent rights broadly from the contractor, and 
that is what I thought you were talking about. 

The CuarrmMan. Maybe I did not make myself clear. Two gentle- 
men came up here yesterday and registered some very, very serious 
charges against the Defense Department. One of the charges was 
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that you insisted upon their turning over to you their patent rights. 
The law of 1910 gives the right to do it. 

Mr. Harris. That is right. I want to explain that if we were to ask 
a contractor for patent-license rights for a license which would be 
available to every other contractor that we would go to, we use a 
patent-rights clause. 

Under the law of 1910 the rights obtained are not available to every 
contractor but only to a particular contractor at the time. Under the 
law, if A has a patent, and A is a manufacturer, let us say, we can go 
to B and buy that patented item from B, who does not have a license, 

The Cuatrman. If you will yield a moment, let us read the law 
again. The law just authorizes any contracting officer to incorporate 
in a purchase contract a clause permitting the pr roduction of a patented 
item for Government use only by a firm or firms other than the holder 
of the patent, whether in his judgment such action is in the public 
interest. That is the 1910 statute. You put that in many of your 
bids, did you not ? 

Mr. Harris. That is right, sir. 

The Cuarrman. And in many, many instances, of course, you have 
required them to give you, what I call in the manufacturing business, 
shop rights, meaning the right to reproduce in your own shop or to 
license someone else. In many instances, you have likewise agreed 
with the concern that it was not necessary, have you not? 

Mr. Harris. I-—— 

The CuatrmMan, I mean, if he said he would not do it and gave you 
reasons, in many instances you have agreed with him, have you not? 

Mr. Harris. I can’t quite reconcile that last provision, for this rea- 
son, that if we decided to use the act of 1910 it doesn’t make any dif- 
ference whether he agrees with us or not. By the way, I have copies 
of the act of 1910 for the benefit of the committee, if you wish. 

The Cuarrman. You may put them in the record. 

(The information referred to follows :) 


INFRINGEMENT OF PATENTS BY THE GOVERNMENT 
ACT OF 1910 WITH AMENDMENT OF 1918 AND SUBSEQUENT AMENDMENTS 


28 United States Code 1498, Court of Claims, Patent cases —Whenever an 
invention described in and covered by a patent of the United States is used 
or manufactured by or for the United States without license of the owner thereof 
or lawful right to use or manufacture the same, the owner’s remedy shall be 
by action against the United States in the Court of Claims for the recovery of 
his reasonable and entire compensation for such use and manufacture. 

lor the purpose of this section, the use or manufacture of an invention de- 
scribed in and covered by a patent of the United States by a contractor, a sub- 
contractor, or any person, firm, or corporation for the Government and with 
the authorization or consent of the Government, shall be construed as use or 
manufacture for the United States. 

The court shall not award compensation under this section if the claim is based 
on the use or manufacture by or for the United States of any article owned, 
leased, used by, or in the possession of the United States prior to July 1, 1918. 

A Government employee shall have the right to bring suit against the Gov- 
ernment under this section except where he was in a position to order, influ- 
ence, or induce use of the invention by the Government. This section shall not 
confer a right of action on any patentee or any assignee of such patentee with 
respect to any invention discovered or invented by a person while in the em- 
ployment or service of the United States, where the invention was related to 
the official functions of the employee, in cases in which such functions included 
research and development, or in the making of which Government time, materials, 








hts. 


ask 
be 
ea 


ery 
the 
go 
se. 
aw 
ate 
ted 
der 
)] ic 
ur 


ive 
SS, 
to 


ed 


an 
sed 
eof 
be 
of 


de- 
ub- 
ith 

or 


sed 
ed, 
18. 
OV- 
lu- 
10t 
ith 
m- 
to 
ed 


ls 


’ 


GOVERNMENT LENDING AGENCIES 605 


or facilities were used. (This section was amended May 24, 1949, ch. 139, 
63 Stat. 89; Oct. 31, 1951, ch. 655, 65 Stat. 710; July 17, 1952, ch. 930, 66 Stat. 


ivt.) 


Senator LenMan. May I ask a question on this: The claim has been 
made frequently that on these patented articles, the blueprints, draw- 
ings, or the specifications are demanded of small companies and turned 
over to the larger companies for reproduction—the Defense Depart- 
ment procurement agencies do not follow the same policies with regard 
to making these blueprints, patents, specifications available to the 
small companies. 

Do you want to make any comment on that ? 

Mr. Harris. Well, in the matter of specifications and drawings and 
blueprints, you have a situation which is different and independent 
of patents. You might have blueprints and specifications on a device 
where there were no patents. That is a separate subject, and we 
don’t have any policies or instructions in the armed services procure- 
ment regulaton on that subject. So, therefore, there is a great deal 
more divergence of practice in that field. We are working to develop 
a part for section 9 which will cover that, and which will tend to 
make more uniform our practice and establish a policy on the getting 
of copies of blueprints and drawings and specifications from a 
contractor. 

Senator Lenmay. Is it a fact that when a small concern asks for 
the blueprints of a certain item, which they think they can reproduce, 
but which has been made by a large company, they find them very 
difficult, if not impossible to ‘obtain? 

Mr. Harris. I don’t believe the rule would be any different on that, 
Senator Lehman, from a small company or a big company. The 
problem to us is: What right do we have in the dr: awings and blue- 
print we get, to give to another manufacturer. That is the thing that 
is bothering us on that. If the blueprint was given to us by whatever 
manufacturer gave it to us in the first place, with a restriction on it, 
or with an understanding that it should be used for maintenance, 
operation, and construction purposes, which we get to maintain our 
equipment—we have to know how to maintain it and have our 
mechanics service it—the question comes up: Do we also have the right 
to give it to another manufacturer to manufacture? We have quite 
an extensive controversy with industry on that subject, and we are 
trying to establish the policy on that. 

Senator Lenman. If that particular item was developed at Govern- 
ment expense, is there any reason in the world why the small manufac- 
turers should not have exactly the same rights? 

Mr. Harris. Not at all, sir, If that blueprint is a Government blue- 
print, if it is made by us in our arsenals or laboratories, or if it were 
made for us by a contractor under one of these research and develop- 
ment contracts, where we paid for the development of it, then we con- 
sider we have the full right to give it to anybody, and we do. 

Senator Lenman. I know you have the full right, but what is the 
practice ¢ 

Mr. Harris. It is my understanding that it is our policy that such a 
drawing should be made available to everybody who is interested in 
making it. 
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The Catan. Mr. Harris, is it not a fact that under the draft 
act, the Government has the right to go out and take any facility in the 
United States, or any property? And is it not a fact that up until a 
few weeks ago under the Defense Production Act, the Umited States 
Government had the right to condemn and take over any property that 
it cared to take over, as long as it was in the best interests of the United 
States ? 

Mr. Harris. I believe that that is a legal argument. The patent 
people have never considered that we had the right to take patents. I 
am not sure of the words of the Defense Production Act, but you had a 
similar provision in the War Powers Act back in the last war. The 
First War Powers Act was definitely construed that we didn’t have the 
right to take patents. It said that the right was for personal property. 

The Cuarrman. I think patents would be considered as personal 
property. 

Mr. Harris. It is intangible personal property, and we never con- 
sidered we had the right to take patents under the War Powers Act. 

The Cuarrman. Under the 1910 statute, do you not have the right 
to do what this Mr. Earle was complaining about yesterday 

Mr. Harris. The distinction I would like to make, sir, is that under 
the act of 1910, we can go to any one manufacturer and say, “Make 
this for us.” But that doesn’t mean we are getting rights from the 
manufacturer who owns the patents. He hasn’t give us a thing. 

The CuarrMan. All the 1910 law did was to give the procurement 
offices the right to authorize any contracting officer to write in a pur- 
chase contract a clause permitting the produe tion of a patented item 
for Government use only by a firm or firms other than the holder of 
a patent, W ti never in his judgment such action is in the public interest. 

Mr. Harris. We have been doing that, sir. 

The Cuatrman. But if the holder of a patent or the firm that you 
are negotiating with can convince you he ought not to do it, that it 
is not in the public interest, you have the right under the 1910 law 
to agree with him or to pay him a royalty; have you not? 

Mr. Harris. That is correct ; yes, sir. 

The CHatrman. And you have been doing it in many instances. 

Mr. Harrts. Yes, sir. 

The Crarrman. I presume procurement officers use it more than 
others. IT imagine so, because they are human beings. 

Mr. Harris. Yes: and some types of procurement would involve it 
more than others. 

The Cnatrman. Yes; particularly in electronics or aircraft, or these 
new scientific developments that we have. They are very thoroughly 
covered by patents. In fact, in the electronics art, the patent struc- 
ture is so mixed up that it is almost impossible to build anything today 

of an electronic nature without infringing one or more patents. That 
is why you have a pool of patents under RCA. If you did not have 
your patents pooled under RC ‘A and you wanted to build a television 
or radio set or electronic device for the Government, I would hate to 
guess how many places you would have to go to make individual 
contracts for individual patents, particularly in the electronic field. 

That is not true in automobiles. Many, many years ago they pooled 
their patents. But you do do what this gentleman complained about 

vesterday, and you do it under the 1910 “statute; do you not? Tam 
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not passing upon whether it is a good thing or a bad thing, but I am 
trying to get the premise. 

Mr. Harris. My quarrel, I guess, is one of definition, with what 
was said yesterday. I don’t consider use of the act of 1910 as getting 
yatent rights, nor do I consider it to be the asking for patent rights. 
Rather, it is a matter of authorizing procurement, notwithstanding 
the patent. We get no patent rights at all, because we still have to 
pay for it. We are still liable and still subject to suit. And the 
contractor or patent holder didn’t give us anything. 

I thought they were talking about where they asked for patent 
rights in the contract from that contractor. You notice the situation 
under the act of 1910 is with a different contractor than with the 
contractor who owns the patent rights. In this clause which you are 
talking about the contract is with the contractor who doesn’t own 
the patent rights. 

The CuatrmMan. It says it authorizes any contracting officer to 
incorporate in a purchase contract a clause permitting the production 
of a patented item for Government use by only a firm or firms other 
than the holder of the patent. 

Mr. Harris. There is no problem if you are buying the article from 
the man who owns the patent. 

The Cuairman. Well, what you do, and what I understand the 
1910 act does is this: You come to me, or 1 go to you, and you are a 
procurement officer, and I want to build 10,000 of what I am hok ling 
in my hand, and you say, “Fine, we will give you the contract for 
$10,000.” But under the 1910 statute, you want the right—and I own 
a patent right—you want the right to, if you think it is in the best 
interests of the Defense Department, to have somebody else build the 
same item; is that not right? 

Mr. Harris. No; if you own the patent, and we come to you to buy 
the 10,000 articles, and we put the clause in under the 1910 act, we 
don’t have any right to go to anybody else. We have to put the clause 
in the other man’s contract. That is the point I have been trying to 
make. We don’t get any rights from you, and you don’t give us 
any rights. 

The CuHairMan. The 1910 statute authorizes any contracting officer 
to incorporate in the purchase contract a clause permitting the pro- 
duction of a patented item for Government use only by a firm or firms 
other than the holder of the patent. 

Mr. Harris. You are construing the clause which we put in the 
contract under the act of 1910 to give us the right broadly to use the 
patents of the contractor. We don’t use it that way. 

The Cuatrman. If you have been doing what these gentlemen 
accused you of doing yesterday, you are doing it under a law passed 
by the Congress of the United States. 

Mr. Hares. I don’t know for sure what they were talking about. 

Senator Bricker. The implication of the testimony yesterday was 
to the effect that in the application of the law big business knows its 
rights. They have patent attorneys, and so forth. The Government 
does not procure patent rights from them. But when it comes to 
small business, then you force them to sign this patent agreement, 
by which you use this patent to procure the same thing from other 
manufacturers, and that therefore it was a discrimination against 





608 GOVERNMENT LENDING AGENCIES 


small business. That is the implicat ns I got, whether the law, as you 
interpreted it, is applied to small or big business. A charge of dis- 
crimination is a serious charge against you, the Procurement Depart- 
ment of the Defense Department, and I wanted it cleared up im the 
record. 

The Cnamman. I want to first establish the fact that you have the 
right to do it under the law, the law established by Congress. Then, as 
Senator Bricker has stated, we are getting into the other phase of it, 
and that is: Have you been discriminatory? I do not think you have 
any right to discriminate. 

Mr. Harris. Mr. Chairman, under the act of 1910, and anything we 
do under that act, we don’t get any rights from the manufacturer who 
owns the patent under that act, because it is not designed to get rights 
from him. We don’t put that in his contract, and then go to somebody 
else and say we can do this. 

In answer to Senator Bricker’s question, we use the act of 1910, to 
the extent that it gives us the authority to procure something that is 
covered by a patent against big manufacturers as well as small manu- 
facturers. We have no distinction in our operations on that point. 

Senator Bricker. I asked for citations of instances yesterday and 
did not get any. I will grant you that you have the right under the 
procurement authority in several statutes, including the one of 1910. 
That is a voluntary arrangement, though. You have the right to go 
out and get a patent, the same as you can with property, but you cannot 
do it without compensation. You cannot take over that and get some- 
body else to do the job unless the owner of the patent is « -ompensated. 
That has not been violated ? 

Mr. Harrrs. No, sir. 

Senator Bricker. Even if that patent clause is inserted in a contract 
with small business. 

Mr. Harris. By the way, we have a name for that clause. We call it 
the Authorization and Consent Clause. It is a 9-106 in the Procure- 
ment Regulations. That clause we put in contracts with General 
Motors and with RCA and with all the big companies, just as quickly, 
and maybe more so, than we put in the small manufacturers’ contracts, 
because contractors like to have that clause. The purpose of that clause 
was to make sure that any action for infringement would have to be 
brought against the Government and not against the contractor, so 
that when the contractor takes the contract with the Government he is 
not liable for infringement on patents. That is the purpose of that 
clause and what we use it for, and that is the authority we get under 
the act of 1910. 

The Carman. In cther words, when you negotiated these mat- 
ters—I mean every procurement where a patent is involved is a sepa- 
rate negotiated contract; is that right? 

Mr. Harris. Well, the sealed-bid contracts for supplies will have 
that authorization and the other standard provisions that go along 
with the contract. So, the clause is in practically every contract, be- 
cause, as I say, it bad a sinker tion to the manufacturer who is supplying 
us the goods, and the subcontractors. 

The Cc HAIRMAN. I do not suppose you know how many procurement 
officers you have in the United States. 

Mr. Harris. No, sir; I couldn’t answer that. 
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The CHairMan. It would be many, many thousands; would it not ? 

Mr. Harris. It would certainly run in the thousands. 

Senator Lruman. What term did you use? 

Mr. Harris. “Authorization and Consent” is the name of this patent 
clause, where anything that the contractor does for us he is doing 
under the authority of the act of 1910, and it has the legal effect of 
transferring, or being sure of transferring the liability for infringe- 
ment to the Government. We think that the law itself does this. 
The clause just implements the act of 1910, to transfer to the Govern- 
ment the liability for patent infringement. 

Senator Lenman. Is that included in every contract? 

Mr. Harris. I would say that it is in practically every contract. 
I can read the instructions on that. It says: “The following Author 
ization and Consent clause is approved for use in any contract,” so 
it is not required to be in every contract, but contr actors generally 
like to have it. 

The Cuatrman. You have already placed that in the record. 

Mr. Harris. Yes, sir. It is paragraph 9-106. 

The Cuatrman. Let me ask you this: You make certain that you 
have more than one source of supply on everything that you buy; 
do you not? 

Mr. Harris. No; there are some items where we only have one 
source of supply. We don’t like that situation. 

The Cuatrman. Only because it is very simple and easy to secure 
that product from someone else, in a hurry; is that not right? You 
do not confine yourself to one source of supply on spec ific items, do 
you, where it is not available from any other source in the United 
States? If you do, then I think you ought to be very severely criti- 
cized. 

Mr. Harris. It is nat our policy to do that, sir, but it so happens 
that sometimes a manufacturer has a secret process and knows how to 
make an item and nobody else knows how, and he won’t tell us, and 
we are limited to that. 

The Cuatrman. If you only have one source of supply on an 
item, and that company has a strike or a fire or gets bombed in case 
of war, then you have tied up defense to the extent of the value of 
that particular item. 

Mr. Harris. That is right. 

The CuatrMan. I thought it was the policy to have at least two 
or more sources, of supply, or make certain other sources of supply 
were available in a hurry. Do you not practice that? 

Mr. Harris. That is our policy, but the stumbling block is in mak- 
ing certain that other sources are available. How do we make certain 
that somebody else can do it? 

The Cuarrman. I think it would depend upon how important it was 
to the war effort. If it was important to the war effort, I think you 
ought to have the right under the law to make oxi that there is at 
least another source of supply, or maybe 2 or 3 or 4, depending upon 
how many units you will need in case of a big war, and how import: int 
it is to the war effort. 

Mr. Harris. Well, we do have contracts—some agencies have con- 
tracts where they will take an item to somebody else and say, “Here, 
learn how to make this item.” We do do that. 
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The Cnatrman. Should you not do that? 

Mr. Harris. That is a very controversial subject, Mr. Chairmen. 
Industry and the trade associations generally don’t like for us to 
do that, and they oppose our doing that, and say we shouldn’t have 
the right to do it. 

The Carman. My point is in the best interests of 10 million 
American boys who are fighting, using the supplies, guns and tanks 
and electronic devices, or whatever it is, are you not morally respon- 
sible for making certain that they are going to have the guns and 
tanks, and whatever the ‘y need, when they need them / 

Mr. Harris. Yes, sir; we try to do that. We don’t always succeed, 
but for the most part we e do. 

The Cuarrman. You have the right under this 1910 statute, to do 
what I am describing. If it is a patented item, to make certain that 
whomever you designate to make it pays the other fellow the royalty. 

Mr. Harris. The 1910 act will not help us a bit if we don’t know how 
to make it or if nobody else knows how to make it. 

The CHarrman. That is right. I presume there are some secret 
formulas, particluarly in the electrical field, but that is not true of 
electronics or anything made out of wood or metal. 

Mr. Harris. That is true of teletypes. Nobody knows how to make 
teletype keys, except one manufacturer, that will have the right hard- 
ness and will stand up under use. 

The Cuaimman. Are you satisfied there is no discrimination between 
big business and little business in respect to this patent right? 

Mr. Harris. I am satisfied there is no discrimination in our policies 
and instructions. In the actual practices, there could be some dif- 
ferences in result, which I think is inherent in the process of negotia- 
tion. 

The Carman. In other words, the policy of the Defense Depart- 
ment is that there shall be no discrimination. 

Mr. Harris. That is right. 

The CHarmman. If you have a hundred thousand procurement offi- 
cers scattered throughout the world, some of them may well be dis- 
criminatory, being human beings? 

Mr. Harris. Some of them. In the negotiated contracts you finally 
arrive at your contract as a result of two forces negotiating, and if 
the large contractor, with his attorneys, is better able to negotiate 
than the small contractor, you may move the point over a little closer 
in his favor. 

The Cuarrman. Of course, that happens in everything. 

Mr. Harris. Yes, sir. 

Senator Busu. You feel that every reasonable precaution is taken 
to assure that the smaller manufacturer gets the break on these con- 
tracts, every reasonable precaution under the law, to protect his in- 
terests. 

Mr. Harris. Yes, Senator Bush. Asa matter of fact, when we find— 
we who are concerned with the administration of patent matters in 
the Department of Defense—when we find that a certain policy or rule 
is being relaxed and can’t be enforced against big business, we are 
willing to change that rule and make the change across the board for 
everybody. If we find it is working out that way, we say what is good 
for big business is good for little business, too. That is not stated 
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in the principles, of course. That is our modus operandi, our method 
of working so to speak. We follow that practice for big or little con- 
tractors. 

Senator Lenman. Mr. Chairman, it seems to me no matter how 
good the policy is in theory, if it is not carried out in practice, it is 
not worth very much. I am concerned at the uncertainty that is im- 
plied in the testimony of the witness, that this practice of nondis- 
crimination is not being sufficiently adhered to. These procurement 
agencies of the Defense Department are not independent agencies. 
They are responsible to some higher authority. It would seem to me 
there must be some kind of higher authority that can scrutinize these 
contracts and make sure there is no discrimination. I am concerned 
about the uncertainty which you yourself have expressed in this mat- 
ter. 

Mr. Harris. We are concerned about that, too, Senator Lehman, but 
the difficulty is this: As I say, I am one man in the Office of the Secre- 
tary of Defense, for patents. We have about 10 other people there, re- 
sponsible for procurement, generally. Now, you do not expect 11 
people, for instance, to supervise all the contracts that are being 
placed. We are not limited, of course, to ourselves, because we have 
staff people in the Army, Navy, and Air Force also supervising. But, 
if you were going to supervise every contract and every operation, you 
would have to have a staff as large as these contracting offices, and the 
taxpayers could not support that. 

So, we do the best we can do. We see that we have good policies 
and good instructions. We do a minimum amount—and I say “mini- 
mum” because we do not have time to do more—of going out on field 
trips to see how it is working out. We receive letters and complaints 
from contractors and from the public. We use those as opportunities 
to investigate, and when we find a particular contracting officer is 
perhaps asking too much for the Government, or more than what our 
policies call for, he then is told officially not to do it. If he continues, 
I suppose he would be replaced. 

The Cramman. What recourse does a small manufacturer or a large 
manufacturer have, if he feels he has been discriminated against on 
the patent rights? 

Mr. Harris. Any contractor can appeal. There is no built-in right 
of appeal, but he can go to the next higher authority, or he can come 
directly to what used to be the Munitions Board, now part of the 
Office of the Secretary of Defense, with his complaint, and then we 
investigate it. 

Senator Lenman. Now, take item X, which is manufactured in 
large volume by 3 or 4 of the great manufacturing concerns—General 
Motors, Westinghouse, Studebaker, and others—but is also manu- 
factured by smaller companies, by 10 small producers. It does not 
seem to me that there ought to be any insurmountable difficulties in 
comparing those contracts, and to m: ake sure they are identical, that 
there is no discrimination shown in favor of the large companies, and 
against the small companies. It does not seem to me that that would 
be a tremendously difficult task. 

Mr. Harris. No, sir; it would not. We could make any compari- 
son that we would be alerted to. We have not made that comparison 
because nobody has called our attention to the fact that there is any- 
thing to investigate or any problem. 
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Senator Sparkman. May I ask a few questions to clear up my own 
mind ¢ 

The CuarrmMan. Senator Sparkman. 

Senator SparkMAN. It seems to me that most of what you have 
been talking about has been in regard to the protection of the manu- 
facturer in using a patent that belongs to somebody else, rather than 
requiring the manufacturer to give the patent over to you for some- 
body else to use. Now, as I understand it—what was that, 9-106? 

Mr. Harris. Yes, sir; that is the paragraph number. 

Senator SparKMAN. In there you said that it was permissive to 
write that into the contract so the responsibility would be on the Gov- 
ernment. That is really for the protection of the manufacturer who 
does not own the patent; is it not! 

Mr. Harris. That is right, sir. 

Senator SparkMaNn. But, from reading this transcript of yesterday, 
it seemed to me the complaint was a requirement on the part of small 
manufacturers owning patent to share their patents with others, 
whereas that same requirement was not made of big manufacturers. 

Mr. Harris. That is the point I was trying to address to the chair- 
man a while ago. 

Senator SparKMAN. It seems to me, though, that most of your dis- 
cussion has gone the other way, looking toward the protection of manu- 
facturers using those patent rights. 

Mr. Harris. I intended to say we do not ask for these patent rights 
any more from the little man than the large one. 

Senator SparkMAN. That is not included in 9-106, is it? 

Mr. Harris. That is in 9—107.1. 

Senator SparKMAN. What does that require? 

Mr. Harris. That is for research and development contracts, where 
we get patent rights, as distinguished from the authorization in the 
1910 law. 

That says that for the purposes of this paragraph, referring to some 
preceding section, “the following clause shall be included in all re- 
search or development contracts, except as provided in paragraph 
9-107.2. 

Senator SparkMAN. May I ask something right there? When you 
refer to “research and development contracts,” would that mean a 
contract covering a case like this: Company A owns a patent on prod- 
uct X that you want. They cannot furnish that in the quantity that 
you want, and, therefore, you want companies B, C, and D to engage 
in that. 

Mr. Harris. That is right. 

Senator SparRKMAN. If you get the right to use the patent for B, C, 
and D, would that be research and development contract ? 

Mr. Harris. The research and development contract depends upon 
what they are making. If they are building something new, then 
we put that clause in, and it gives us the right to have B, C, and D 
furnish it to us insofar as the new inventions are concerned. There 
may be other inventions, as the chairman said, in the electronic art, 
where there are thousands of inventions. For instance, they might 
make an electronic device which has an old tube which is covered by 
a patent. Well, we get no rights under that old tube because that 
would still be subject to the outstanding patent on the tube. 
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The Cuamman. The problem is this: They go to a concern of their 
own accord and decide they want to engineer ‘and develop something 
that is new and different; that they badly need. When they get all 
finished, they find they have infringed 4 or 5 different patents, owned 
by 4 or 5 other people. Then you have the problem of reconciling 
that whole business. If you have to go and pay 4 or 5 people roy: al- 
ties on it, then it amounts to a sizable sum. 

So it is a very, very complex and intricate situation. 

I remember a phonograph I made. When I got through I had 
infringed 17 other patents. So we had to go back and reengineer it 
until it did not infringe any, except 2, and those 2 we bought. 

In certain arts like electronics and pharmaceuticals and type- 
writers, and things of those kinds, the patent field is so complex and 
so big that it is just a terrific job. 

Senator SparKMAN. [ still have not received satisfactory informa- 
tion for myself regarding this. Let us forget that it is something 
new. Let’s say it is some standard item that somebody has devised 
a way of manufacturing better than anybody else. Maybe that is 
the new feature that you are talking about, but, say there is just one 
company that makes that product and you want other companies to 
make it so that you can get it in greater quantity. Now, does section 
9-107 require company A to let you use that patent for these other 
companies? Does it include that? 

Mr. Harris. I have to answer qualifiedly, because if we went to 
the contractor in the first place with a contract for him to learn how 
to make it, or make it better—and that is what we would be paying 
him to do—then he would give us the patent rights under the inven- 
tion where he learned how to make it better. 

Senator SparKMAN. I am assuming he has developed the method 
of making the article better in the past—before you went to him. 

Mr. Harris. If it is his patent, we get no rights under section 107; 
nor do we have any clause that would give us those rights in a supply 
contract. 

Senator SrarkMAN. Did you read the transcript yesterday? I 
may have misunderstood it, but I think that is what they were get- 
ting at. 

Mr. Harris. We have a clause which gives us the right to repro- 
duce an article which is developed in a research and development 
contract, but it would be a violation if it were used elsewhere. It 
could only be used if we had gone to him in the first place to develop 
the article. 

Senator SparkMAN. That is the voluntary agreement? 

Mr. Harris. That is right. 

Senator SpaRKMAN. Suppose you obtained those rights from him. 
Are royalties paid to him in that event? Does the accounting office 
allow royalties as an item of cost? 

Mr. Harris. No, sir; that has to be included in his profit. His 
profit might be made a little larger. 

The CHarrMan, Yes; the 1910 statute gives you that right. 

Senator SPARKMAN. As I understood you to say, you use “the 1910 
Jaw not in dealing with the owner of the patent but in de: ling with 
other people who are not using that patent under license. 

Mr. Harris. That is right, § sir. 
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The Cramman. Royalty costs at the moment are legitimate costs 
against the Government in figuring the price of an item. You agree 
with that, do you not # 

Mr. Harris. Yes, sir, except when you are buying from the con- 
tractor. I am not positive of this, because costs are not in my field, 
but I do not believe they allow royalty costs to the contractor on his 
own patent. I think, instead, they figure it as part of his profits. 

The Cuamman. He figures that as a part of his costs. That is his 
privilege in doing business. 

Mr. Harris. That is right. 

The Cuamman. But if you buy from me 10,000 of what I am hold- 
ing in my hand, and that man over there holds a patent and he gives 
me a license to manufacture it, and I gave him 10 cents on each of 
those, vou allow that. 

Mr. Harris. That is right. 

The Cuarrman. You should allow it, and you do allow it, do you 
not ¢ 

Mr. Harris. Yes, sir. 

The CHarrMan. Are you sure you do? 

Mr. Harris. Yes, sir; I am sure of that. Of course, until June 30 
we had the Royalty Adjustment Act, by which we might have reduced 
those royalties if we thought they were excessive. 

The Cratrman. You do it by negotiation. 

Mr. Harris. Yes; we have to do it by negotiation now. 

Senator Sparkman. It is also involved in renegotiation, is it not? 

Mr. Harris. Yes; it is considered in the profit that renegotiators 
allow. 

The Cuarrman. But no other costs. 

Mr. Harris. Not on royalties. However, if a contractor is the owner 
of a patent, it is my understanding that renegotiation people will allow 
him a profit. 

Senator SparkMAN. Now let me ask you this: These two gentlemen 
who testified before the committee yesterday—I am sorry I was not 
here, but I have read the transcript of their testimony—were pretty 
positive in the statements that they made, and they said to this com- 
mittee that they could document the statements they were making, and 
offered to do it. 

They also said that while they had specific cases they could use, they 
were not permitted to give the names of the companies, because they 
feared that they would not be able to get any more business; that they 
would “take it out on them” for having reported it. 

Now, why would it not be a good thing for those gentlemen to sit 
down with you and go over this thing, insofar as the practical work- 
ing of your policy is concerned, out in the field, because, after all, if 
anybody is getting hurt, that is where it is coming from, and not from 
these permissive clauses. 

The Cuatrman. I see Mr. Earle and Mr. McGregor here. Did you 
ever take this matter up directly with the De fense Department, or 
NPA? 

Mr. Earte. I took it up with the Assistant Secretary of Defense. 
T had a session with him for 3 or 4 hours. 

The Cuarrman. When ? 

Mr. Earte. About 2 years ago. But I have some concrete cases 
of my own. 
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The Cuarrman. Let me say this: That if there is no objection on 
the part of the committee, we are not going to make it a part of the 
hearing on small-business legislation. That matter has to be handled 
one way or the other, up or down, by July 31, as you know. We are 
going to call another meeting, at which time we are going to ask 
Mr. McGregor and Mr. Earle to come in with their documentary proof 
of their charges in open hearing; bring their specific cases in of where 
small business has been discriminated against and where this patent 
matter that they brought up yesterday has been wrongly or badly 
handled, as they maintain. an : 

We will set a hearing for the earliest possible moment and invite 
these gentlemen to come in with their documentary proof. When I 
say “documentary proof” I am talking about specitic companies that 
have been discriminated against, with the facts and the documents 
and the proof. If any of those companies feel that they need protec- 
tion from us in the losing of their contracts, we will see that they have 
it. If they feel it is better that we subpena them, and subpena their 
records, in order to give them the protection they need against the 
Defense Department, we will subpena their records, and subpena the 
witnesses. 

First of all, we will get into this in a short executive session with 
these gentleman, so we may see just what their documentary evidence 
is, and their facts, and then we will have open hearings. We will then 
have open hearings. We will then make the testimony available to 
you, Mr. Harris, and give you an opportunity to come in and present 
your side of the story, because they were very severe charges that 
were made yesterday, very, very severe. If they are right in their 
charges, you or we or somebody ought to correct it. If they are wrong, 
then the world ought to know that they were wrong. 

I do not know, but I certainly have a completely 100-percent open 
mind, and I think we ought to get into it, and we will get into it. 

Senator SparkKMAN. Mr. Chairman, may I say this: I understand 
this morning’s hearing is limited solely to the discussion of the patent 
issue. 

The CrarrMan. Not necessarily. I presume it has been limited to 
the patent discussion, because the only witness we have is versed only 
in the patent angle. 

Senator SparKMAN. That is what I meant. I want to say this: I 
know nothing about the patent issue. I think my line of questioning 
has shown that to be true. 

Mr. Harris. I thought your questions were very good, Senator. 

Senator SparKMAN. Well, searching forthe truth. But with refer- 
ence to some other things given by Mr. Earle and Mr. McGregor 
yesterday, that is about the nonacceptance of low bids made by small 
business—and I notice there was considerable questioning of them 
when that statement was brought up—I would like to suggest that the 
files of the Senate Small Business Committee are replete with literally 
thousands of such cases, many of which we have gone into with the 
Defense Department, and many of which we were able to correct. 

I think the same is true of the SDPA. Many of them were corrected 
when they were called to the attention of the Defense Department. 

I-cannot speak for Senator Thye, who is now chairman of the 
Small Business Committee, but it seems to me you might very well 
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want to ask that committee to discuss that feature of it, either through 
Senator Thye 

The Cuamman. Say that again, Senator. 

Senator Sparkman. I say it seems to me you might want some of 
the records of the Small Business Committee with reference to these 
literally hundreds of cases that have come to our attention where there 
was failure to accept a low bid on the part of a small business. 

The CHamman. Yes; we want all the information we can get, 
because if these charges are correct, we want to correct the situation. 
and if they are wrong, these gentlemen should not be falsely accused. 

Any other questions from this gentleman this morning? 

Senator Gotpwater. I would like to ask just one: 

You are acquainted with the nature of the charge made yesterday 
against your Department, and you state that your policy is diametri- 
cally opposed to the possibility of those charges even existing, but you 
admit there is a possibility of some substance to those charges because 
of the nature of the business you are in. 

Has it ever been brought to your attention that there has been any 
discrimination between big business and little business in the matter 
of the inclusion of this particular clause in the contracts ? 

Mr. Harris. Senator Goldwater, some cases have come to my atten- 
tion where it was charged that we had used, let us say, the reproduc- 
tion rights clause, where we should not have used it. But they were 
never identified as to whether they were with small or large business. 
I have never seen the distinction made on that ground, or any charge 
of improper use of the clause on the ground that it was small business. 

Senator Gotpwarer. Part of that charge yesterday was that big 
business, with their large legal staffs, were able to get around the 
Procurement Division of the Defense Department, and small firms, 
which were not equipped legally to do that, had to take it, or else they 
did not get the contract. At any time, has any case come to your 
attention that would give substance to that charge ? 

Mr. Harris. Yes, sir; I have heard of that proposition. Big busi- 
ness has a better negotiating position than small business. They tell 
you to take it or leave it and you have to make your choice. 

Senator Gotpwater. Have you taken it, or left it? 

Mr. Harris. I cannot cite any instances, but I believe we have. 

Senator GotpwaTer. What have you done to correct that, where you 
found cases of that nature ? 

Mr. Harris. If we find, as I said to Senator Bush, where there are 
too many instances where one of our provisions is not being accepted 
and where we find we cannot enforce it, then we will change the policy 
rule. 

Senator Gotpwater. Even if it is a good rule? 

Mr. Harris. Well, we have to be practical. 

Senator Gorpwater. Why not change the person that is not com- 
plying with your policy ? 

Mr. Harris. The person is the industry on the other side. 

Senator Gorpwarer. You have a negotiator someplace down in 
your staff that can stop these things? 

Mr. Harris. It does not work that way, sir. As a matter of fact, 
on most of these rules that we have on the book here, section [X of the 
Procurement Regulations—under most of those rules, if they want 
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to make any change, they have to get approval. The proposed changes 
has to come up to the headquarters of the Army, Navy, or Air Force 
for approval, so that the individual contracting officer does not have 
the power to make the change in many cases, and therefore, there 
will be a thorough review, and if it is decided to make the change it 
will be because it is considered in the best interests of the Government 
to make that change. 

Senator GoLtpwater. In any case where there might be some truth to 
these charges, your office would know about it. Let us take, for ex- 
ample, the aircraft industry. Let us say you are negotiating for the 
same part or identical part with, say, Douglas Aircraft Co. and some 
other small manufacturer in some other section of the country, and 
the Douglas contract was written without this clause, but the small 
manufacturer’s contract was written with the clause. Now, you would 
have to know about that, would you not ? 

Mr. Harris. No, sir, if the small manufacturer takes the contract 
with that clause, and does not resist or doesn’t ask to appeal to higher 
authority on it, we would never know about it. 

Senator Gotpwatrr. That would be against your policy. 

Mr. Harris. That is right. The mistake there was that the con- 
tracting officer asked for that clause when he shouldn’t have asked for 
it: 

Senator Gotpwater. What do you do to correct that? 

Mr. Harris. When we find out about it, we will get the word down 
not to do that any more. 

Senator Goitpwater. Should you make the correction in the con- 
tract for the violation involved ¢ 

Mr. Harris. You can’t make the correction in the contract because 
of the basic principle that once a contract is entered into, giving the 
Government certain provisions and benefits, no administrative officer 
has the power to reduce that contract, to give away Government prop- 
erty. 

Senator Gotpwater. Even though in the writing of it there is an 
obvious violation of the policy. 

Mr. Harris. Yes, because that violation of the policy doesn’t go to 
the illegality of the contract. It is just a mistake in judgment. 

Senator Gotpwarer. Then, actually, anything you can get into a 
contract that any man would accept would be all right to your use. 

Mr. Harris. It wouldn’t be all right. 

Senator Gotpwarer. It would be legal. 

Mr. Harris. It would be legal. 

The Cuarrman. I presume you go to the premise that any two men 
have the right to make any contract they want, as long as they do not 
violate the law. 

Senator Gotpwater. I am glad I do not do business with your 
division. 

The Cuarrman. If there are no further questions, or no objection 
on the part of the committee, we will place all of the testimony we 
have had up to this time on this subject in the official record of our 
small-business hearings. We will take up this matter, beginning with 
the documentary proof, and at that time we will incorporate the hear- 
ings that we have had on this subject into the new hearings which 
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will be a separate hearing on this subject. If there is no objection to 
the committee, we will handle it in that way. 

Senator SparKMAN. Mr. Chairman, I have received a telegram from 
Mr. George J. Burger, vice president in charge of the Washington 
office of the National Federation of Independent Business that I 
should like to incorporate in the hearings. 

It is an endorsement of the Hill-Thye bill, with certain recommen- 
dations, that he thinks ought to be included in the legislation, and 
I agree with him. 

The Cuairman. Let us read this: 

Carrying out the direct expressed vote of our nationwide membership, they 
favor the adoption of the so-called Hill-Thye bill, commonly known as the Small 
Business Administration Act. Our testimony before your Committee on Banking 
ind Currency, May 27, was all inclusive in support of the bill, with the following 
recommendation. The proposed new agency to be entirely independent, with all 
policy power vested entirely within the new Administrator, only under the con- 
trol of the Congress. We definitely opposed the inclusion of the Secretaries of 
Treasury and Commerce on the policymaking board. Similar position was taken 
by this association in our appearance before the House Banking and Currency 
Committee May 15. This bill should be a satisfactory bill and a great help to 
small business if the new Administration is set up as outlined above. Would you 
be kind enough to read this message into the record of the hearings now being 
held before the Banking and Currency Committee of the Senate? 

GEORGE J. BURGER, 
Vice President in Charge, Washington Office, National Federation of 


Independent Business, 8352 Washington Building. 


The Cuatrman. I presume the same language as in the RFC Act 
would be satisfactory. 

Well, thank you very much, Mr. Harris, and I am certain we are 
going to want you to come back later, because we will set up a ye 
new study of this problem, indepe ndent of the SBA, and we will get 
the documentary proof of whatever these gentlemen have in respect 
to this matter. 

I want to say this, that we are now going to close our hearings on 
these bills with respect to small-business legislation, and anyone who 
wishes to make a statement in respect to this whole subject may do so, 
providing they get their statements in by 6 o’clock tonight. The com- 
mittee will meet at 10 o’clock on Thursday morning for the purpose 
of writing up, and either reporting or refusing to report, some kind 
of legislation to the floor of the Senate on this entire matter: SDPA, 
dissolving the RFC, and all the other problems in connection with this 
situation. 

We will stand in recess until 10 o’clock on Thursday morning. 

(Whereupon, at 11:20 a. m., the committee recessed until 10 a. m., 
Thursday, July 16, 1953.) 
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